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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9388. 


CAPITAL TRANSIT COMPANY, A Corporation, 

Appellant, 

v. 

DONALD J. SMALLWOOD, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF OF APPELLANT. 


In this brief, appellant will be designated as “defen¬ 
dant”, and the appellee as “plaintiff”. 

JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court, 
based upon a jury verdict in favor of the plaintiff in an 
action for damages for personal injuries. 
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This Court has jurisdiction of this appeal under the pro¬ 
visions of the District of Columbia Code, 1940 Edition, 
Title 17, Chapter 1, Section 101 (March 3, 1901, 31 Stat. 
1225, ch. 854, Sec. 226; March 4,1921, 41 Stat. 1312, ch. 125, 
Sec. 12). 


STATEMENT OF THE CASE. 

The action was brought by the plaintiff to recover dam¬ 
ages for personal injuries resulting from a collision be¬ 
tween an automobile operated by him and a street car. The 
Complaint (App. 2-3) alleged that the plaintiff’s automo¬ 
bile was struck by a street car, negligently operated by the 
defendant north on 8th Street while the defendant was 
driving in an easterly direction on B Street, S. E., crossing 
the intersection. The defendant, in its Answer (App. 3-4) 
denied plaintiff’s allegations of negligence, and averred 
that his injuries, if any, were caused by the negligence, or 
in the alternative, the contributory negligence of the plain¬ 
tiff. 

The case was tried before a jury, and at the trial the 
plaintiff contended that the defendant failed to yield the 
right of way to his automobile at the intersection; that the 
street car was operated at an excessive rate of speed; and 
that the motorman of the car failed to avoid the accident 
after he saw, or should have seen that the car was about 
to strike the plaintiff’s automobile; and that the defen¬ 
dant violated certain Traffic Regulations. 

The defendant denied any negligence on its part, and con¬ 
tended that the plaintiff was guilty of negligence as a mat¬ 
ter of law, in that he failed to yield the right of way to the 
street car; and that, having seen the street car approaching 
the intersection at a time when his automobile was approxi¬ 
mately 57 feet from the track, and when the plaintiff, by 
his own testimony, could have stopped his automobile within 
a distance of 3 or 4 feet at any time before it reached the 
zone of danger of being struck by the street car, negligently 
and heedlessly continued to drive his automobile forward 
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onto the track close in front of the steet car, when he knew, 
or in the exercise of due and ordinary care, should have 
known that the street car could not be stopped; and that in 
the emergency thus created by the negligence of the plain¬ 
tiff, the defendant’s motorman promptly used every avail¬ 
able means to stop his car and avoid the accident. 

At the close of the plaintiff’s evidence, the defendant 
made a motion for a directed verdict in its favor, which the 
court overruled (App. 30). The defendant moved again 
for a directed verdict at the close of all the evidence, and 
was overruled (App. 66). The grounds upon which these 
motions were made were those urged in this brief. 

The case was submitted to the jury, and a verdict was 
thereupon returned in favor of the plaintiff (App. 4-5). 

Thereafter the defendant made a motion to set aside the 
verdict and for judgment non obstante veredicto, under 
Rule 50, Federal Rules of Civil Procedure (App. 5-6). 
The Court overruled the motion, (App. 6-7) and the de¬ 
fendant prosecutes this appeal. 

STATEMENT OF POINTS. 

1. The Court erred in overruling the defendant’s mo¬ 
tions for a verdict in its favor, made at the close of the 
plaintiff’s evidence, and at the close of all the evidence. 

2. The verdict was contrary to the law and evidence in 
the case. 

3. The Court erred in instructing the jury upon the doc¬ 
trine of last clear chance. 

4. The Court erred in overruling the defendant’s motion 
to set aside the verdict and for judgment non obstante 
veredicto. 
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SUMMARY OF ARGUMENT. 

I. The evidence showed that the plaintiff was guilty of 
negligence as a matter of law. 

II. There was insufficient evidence upon which to sub¬ 
mit the case to the jury upon the doctrine of last clear 
chance. 


ARGUMENT. 

I. 

The Court instructed the jury (App. 66) as follows: 

“You are instructed that the defendant’s street car 
track was in and of itself a signal and notice to the 
plaintiff that cars would pass over said tracks at more 
or less frequent intervals. You are, therefore, in¬ 
structed that it was the plaintiff’s duty to look and 
listen before he attempted to cross over said streetcar 
tracks. If you find from the evidence that the plaintiff 
failed to look and listen, then that constitutes negli¬ 
gence on his part as a matter of law, and if that con¬ 
tributed to his injuries, prevents any recovery by him 
in this case, * * 

It is clear from the testimony of the plaintiff himself 
that not only did he utterly fail to conduct himself in con¬ 
formity to the law above stated, but, further, that he disre¬ 
garded the approach of the street car, when he knew that 
it was approaching in dangerous proximity to his route of 
travel, and recklessly drove his automobile onto the track 
immediately into its path. 

The plaintiff testified that he approached the intersec¬ 
tion, going eastward on B Street, at a speed of 10 to 12 
miles per hour (App. 11); that when his automobile was 35 
feet from the intersection (App. 12-13) he saw the street 
car coming north on 8th Street, estimating its distance from 
the intersection at that time at 50 to 60 feet and its speed at 
25 miles per hour (App. 9-16); that he slowed his automo¬ 
bile to a speed of 8 to 10 miles per hour as he entered the 
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intersection (App. 15) and at that time he saw the street 
car again, 45 feet from the intersection (App. 15); that from 
that time forward he could have stopped his automobile 
within a distance of 3 or 4 feet, but did not apply his brakes 
at any time (App. 15); that when the front of his automo¬ 
bile reached the west rail of the southbound track (a dis¬ 
tance of at least 14^ feet from the northbound track) the 
street car was “pretty nearly in the intersection normally, 
then”; (App. 15) that he had not actually looked at the 
street car again after leaving the west curb of 8th Street 
(App. 15), although he knew it was practically on him as 
he started across the 8th street car tracks (App. 15); that 
he did not apply his brakes, swerve his car, or attempt to 
accelerate its speed (App. 16); that the first attempt he 
made to avoid the accident was when his companion shouted 
at him (App. 16) “He’s got us,” or “Going to hit us”, 
and he stepped on the gas because it was then too late to 
apply his brakes (App. 17). 

This testimony of the plaintiff was corroborated by his 
only eyewitness, Mr. Dinenna, in every particular (App. 
24-29). 

From where the plaintiff’s automobile was when he first 
saw the street car, it was necessary for him to travel a dis¬ 
tance of about 78 feet in order to safely clear the north¬ 
bound car tracks, that is to say; 35 feet to the intersection, 
20 feet to the center, plus 2% feet to the west rail of the 
northbound track, plus 4 feet 8 inches to the east rail, plus 
20 inches to the overhang of the car (App. 62-63), plus the 
length of his automobile, a 1941 Dodge sedan, estimated at 
16 feet. His automobile was moving throughout this dis¬ 
tance at the average rate of speed of 10 miles per hour, and 
it would have reached the west rail of the northbound track 
in slightly less than 4 seconds. The street car, from the 
point where the plaintiff said it was when he first saw it had 
to travel approximately 70 feet to the point of impact, which 
occurred 10 feet north of the south curbline of B Street 
(App. 19). Moving at the rate of 25 miles per hour, or 37% 
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feet per second, the speed testified to by the plaintiff, the 
street car would have traveled approximately 150 feet by 
the time the plaintiff’s automobile reached the track, and 
would have entirely cleared the path of the automobile. 

When the plaintiff saw the street car as he crossed the 
west curbline, he testified it was only 45 feet from the inter¬ 
section. The street car then had 55 feet to go to the point 
of impact, which it would have reached in approximately a 
second and a half, while the automobile had 22% feet to go 
to reach the west rail of the track (App. 62) which would 
have taken approximately the same length of time. 

It is perfectly obvious that the plaintiff either overesti¬ 
mated the speed at which the street car was traveling, or 
greatly understated the speed of his automobile. This is 
emphasized by the fact that, according to the plaintiff’s 
testimony; the street car only moved forward about 15 feet 
while his automobile moved 35 feet to the west curbline from 
the building line where he first saw the street car. If this 
be true the plaintiff’s automobile must have been traveling 
more than twice as fast as the street car, and thus is found 
in the plaintiff’s own testimony full corroboration of the 
testimony of the defense witnesses to the effect that the 
street car entered the intersection first and that the plain¬ 
tiff’s automobile was traveling at from 25 to 30 miles per 
hour. 

It should have been apparent to the plaintiff that he could 
not cross safely ahead of the street car, and that if he con¬ 
tinued forward a collision w r as inevitable. He had an un¬ 
obstructed view of the street car, and testified “there was 
no traffic in sight, only the street car” (App. 17). He 
chose to ignore the only danger that presented itself to him 
and continued recklessly and heedlessly forward until his 
automobile was struck by the street car, making no effort 
for his own safety, when by his own admission he could 
have stopped at any time within three or four feet before 
reaching the car track. It is submitted that it would be 
difficult to conceive of stronger evidence of negligence than 
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that testified to by the plaintiff, and which certainly leaves 
on possible room for inferences favorable to his case. 

The case of Kelly Furniture Co. v. Washington Ry. & 
Elec. Co., 64 App. D. C. 215; 76 F. 2d. 985; closely parallels 
the case at bar in point of fact, and the law of that case 
is particularly applicable here. This Court referring to 
the testimony of the plaintiff in that case said: 

“He says he had an unobstructed view of the street 
car approaching from his right. But he says ‘I didn’t 
keep my eyes permanently placed on it to see how it 
was being operated or anything of that sort.’ If he 
saw the approaching car so close at hand as to make 
the passing dangerous, he took the risk of injury in 
passing in ahead. If he saw it imperfectly and then, 
without again looking, continued heedlessly on, he like¬ 
wise took the risk. In either case, he was guilty of neg¬ 
ligence, for, by his own statement, he could have 
stopped in a distance of three to five feet.” 

Under the circumstances, it was the duty of the Court 
below to instruct the jury to return a verdict in favor of the 
defendant in this case. Giving the plaintiff the benefit of 
every inference that can be fairly deduced from his account 
of the cause of his injuries, it was unnecessary to consider 
whether the defendant, operating the street car which col¬ 
lided with his automobile, was guilty of negligence that 
would warrant the submission of that question to the jury, 
for the plaintiff was plainly guilty of negligence as a mat¬ 
ter of law which contributed to his injuries. The accident 
could not have occurred had he exercised any degree of 
'care before entering upon the tracks in front of the car. 
Harten v. Brightwood Ry. Co., 18 App. D. C. 260. The 
Court below properly instructed the jury as above quoted, 
but upon the basis of its own instructions ought to have di¬ 
rected a verdict for the defendant. Under the facts, the 
jury was bound by the instruction so given them, and its 
verdict was clearly contrary to the law, as well as the facts. 

Over the objection of the defendant, the Court injected 
into the case the doctrine of last clear chance, and the defen- 
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dant herein earnestly urges upon this Court the erroneous 
action of the Court below in so doing. But it is respect¬ 
fully submitted that neither the Court nor the jury was 
warranted in disregarding the reckless negligence of the 
plaintiff, confessed to by him on the witness stand. 


n. 

There was insufficient evidence upon which to submit the 
case to the jury upon the doctrine of last clear chance. 

The essential elements of the doctrine of last clear chance 
have been repeatedly and increasingly emphasized by this 
Court. 

Gardner v. Capital Transit Co., 80 App. D. C., 297; 

152 F. 2d 288, 

Roberts v. Capital Transit Co., 76 U. S. App. D. C. 

367; 121 F. 2d. 871, 

Stewart v. Capital Transit Co., 70 App. D. C. 346; 

108 F. 2d. 1," 

Jackson, Admx. v. Capital Transit Co., 69 App. D. C. 

147; 99 F. 2d. 380, 

Kelly Furniture Co. v. TF. R. <& E. Co., 64 App. D. C. 

215; 76 F. 2d. 985, 

Washington Ry. <& Electric Co. v. Chapman, 62 App. 

D. C. 140; 65 F. 2d. 486, 

Washington Ry. & Electric Co. v. Upperman, 47 App. 

D. C. 219. 

The requirements of the law of these decisions is that be¬ 
fore the doctrine can be properly invoked these elements 
must be shown to have concurred in the evidence, to wit: 
(1) That by reason of the negligence of both the plaintiff 
and the defendant, a necessary condition precedent to the 
application of the doctrine {Deane v. Century Motors, Inc., 
— U. S. App. D. C. —, No. 8946, decided March 4,1946 ; 74 
W. L. R. (Adv. sheet No. 27), (2) the plaintiff was in a posi¬ 
tion of peril, (3) that the plaintiff was oblivious to his peril, 
or unable to extricate himself therefrom, (4) that the de¬ 
fendant was aware, or by the exercise of reasonable care 
should have been aware of the plaintiff’s peril, and his ob¬ 
liviousness, or inability to extricate himself therefrom; and 
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(5) that there was a time thereafter when the defendant, by 
the use of the means available, could have averted the acci¬ 
dent, and that it failed to do so. 

It is respectfully submitted and earnestly urged that 
there is no evidence in this case to support the doctrine of 
last clear chance, or to establish any one of these essential 
elements of the doctrine. 

First, it is perfectly obvious that the plaintiff was not in 
a position of peril at any time until the front of his auto¬ 
mobile reached the zone of danger of being struck by the 
street car, which is established by the uncontradicted evi¬ 
dence to have been 20 inches from the northbound street car 
track (App. 63), because, by his own statement, he could 
have stopped his automobile within a distance of 3 or 4 
feet before reaching that point, and it is further obvious 
from the testimony of the plaintiff himself and that of Mr. 
Miles, the Public Utilities Commission expert, which is un¬ 
disputed, upon his reaching that point it was physically im¬ 
possible for the street car to have been stopped in time to 
have rescued the plaintiff from the consequences of his own 
recklessness. 

Secondly, the plaintiff was not oblivious to his peril. He 
had seen the street car approaching before, and at the time 
he entered the intersection, and knew it was approaching, 
according to his own testimony, at a speed of 25 miles per 
hour, a distance of 45 feet from the intersection at the time 
his automobile, traveling at 8 to 10 miles per hour, was at 
the curbline, a distance of approximately 22% feet from the 
zone of danger above referred to. Does the doctrine of last 
clear chance permit a person, after he has become aware 
of danger by having actual knowledge and notice of it, to 
assume the risk of injury and close his eyes and continue 
headlong and heedlessly into its path, when upon his own 
admission he could have extricated himself by merely press¬ 
ing upon his brake and stopping in 3 or 4 feet? 

Thirdly, there was certainly no duty on the part of the 
motorman of the street car to be aware of obliviousness on 
the part of the plaintiff when such obliviousness did not 
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exist, or to be aware of a perilous position of the plaintiff 
which did not arise until he had passed within the zone of 
danger of being struck by the street car, when the street car 
was so close on him that it could not be stopped. The law 
does not require him to do the impossible. 

Fourthly, the plaintiff offered no evidence whatsoever to 
show that the motorman of the street car could possibly 
have avoided the consequences of the plaintiff’s negligence. 
On the other hand, the evidence adduced by the defendant 
to rebut the charges and implications of negligence on its 
part, shows conclusively that the motorman did use all 
means at his command to avoid the collision, even before 
the plaintiff actually reached the zone of danger of a colli¬ 
sion. The undisputed testimony of A. Blaine Miles, Public 
Utilities Commission expert, showed that the street car 
could not have been stopped from the speed attributed to it 
by the plaintiff, 25 miles per hour, in less than 72 feet (App. 
61) using the emergency brakes the best available method 
of stopping the car, and this did not include the necessary 
“reaction time”, during which the car would have continued 
to travel at the rate of approximately 37 1 / 4 feet per second 
at that rate of speed. If the testimony of the plaintiff be 
accepted, it is clear that the operator could not have avoided 
the collision, even if he had applied his emergency brakes 
when he was first seen by the plaintiff, when his car was 50 
or 60 feet south of the intersection. Other undisputed tes¬ 
timony of Mr. Miles was to the effect that at a speed of 10 
miles per hour, the rate fixed by the motorman as his speed 
when he applied his brakes at the south curbline of the in¬ 
tersection (App. 47-48) the street car could not have been 
stopped in less than 15 feet (App. 15). The impact oc¬ 
curred 10 feet north of the south curbline, and without 
allowing for “reaction time” (a necessary element in cal¬ 
culating the actual minimum emergency stopping distance) 
(App. 61-62), the street car would have traveled 5 feet fol¬ 
lowing the impact. The testimony showed that the street 
car actually did stop within 7 and a half feet, according to 
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the motorman and defense witnesses, or within 24 or 25 
feet according to the plaintiff’s testimony, after the impact 
occurred. It is also clear that the street car could not have 
been going at the rate of 25 miles per hour, because, if, as 
the plaintiff testified, the brakes were not applied until after 
the impact, the car would have traveled 73 feet from the 
point of impact instead of the 24 or 25 feet as stated by the 
plaintiff. It is therefore submitted that the evidence showed 
that the motorman applied his brakes in emergency position 
and made the best possible stopping of his car before the 
plaintiff reached the tracks and at a time when the plaintiff 
could have brought his automobile to a stop in time to avoid 
the accident. And it is further submitted that after the 
plaintiff’s peril became a fact, the evidence shows that it 
was impossible for the motorman to have stopped his car. 

The defendant respectfully calls the attention of the Court 
to the important similarity of the case at bar to the cases 
of Kelly Furniture Co. v. W. R. & E. Co., supra, and W. R. 
& E. Co. v. Chapman, supra, wherein the facts and the law 
laid down by this Court are found to be strikingly parallel. 

In the Kelly Furniture Co. case, involving an intersection 
collision between a street car and a motorcycle, there was a 
directed verdict for the defendant street railway company, 
and the plaintiff appealed to this Court, contending that 
the lower court erred in refusing to apply the doctrine of 
last clear chance. The facts, as stated by the Court, were 
as follows: 

“Just before the collision, Muir (employee of the 
appellant) was driving the motorcycle north on 
Twenty-Ninth Street, between the middle of the street 
and the east curb, at a speed of 18 to 22 miles an hour. 
As he approached the intersection, and when he was 20 
to 25 feet away, he look to the right to see if there was 
any traffic approaching. He saw the street car some 
three car lengths from the intersection. It was consid¬ 
erably farther away than he was, and he thought he 
had sufficient advantage of distance to get across safely. 
He therefore continued over the intersection at the 
same speed until he was within two feet of the south- 
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era rail, when he again looked to the right and saw that 
the street car had approached to a point distant only 
about one car length from the eastern intersection. He 
then concluded he could not cross the track ahead of 
the car and attempted to throw the motorcycle off the 
track, and while making this maneuver he was struck 
on the leg by the front end of the car. At the moment 
of impact he was about in the center of Twenty-Ninth 
street, and the street car pushed him and the motor¬ 
cycle approximately five or six feet before it came to a 
stop. 

Muir testified on direct examination that he could 
not estimate the speed of the car when he first saw it, 
but on redirect examination testified it was running 
from 25 to 28 miles an hour. When he looked up the 
second time he saw the street car so close that a colli¬ 
sion was inevitable. There were no other eyewitnesses 
to the accident. ,, # * * “by his (Muir’s) own state¬ 
ment he could have stopped in a distance of three to five 
feet,” before reaching the zone of danger. 

In affirming the decision of the trial court, this Court, by 
Mr. Justice Groner, reviewed the above testimony, and de¬ 
clined to apply the doctrine of last clear chance. 

In the Chapman case, there was a collision between a 
street car running south on 4 V 2 Street, and a truck moving 
in an easterly direction on Maine Avenue. There was a 
verdict for the plaintiff and the defendant appealed, con¬ 
tending that the trial court erred in submitting the case to 
the jury on the doctrine of last clear chance. In the lan¬ 
guage of Mr. Justice Van Orsdel, the facts were: 

“* • * According to the testimony of the plaintiff 
and Parker, the driver of the truck, they saw the street 
car approaching at a distance of about 75 feet from 
the point where the collision occurred; plaintiff testi¬ 
fied it was traveling at a rate of about 25 miles an hour, 
and Parker at a rate of about 20 miles an hour. They 
testified that the truck was moving at from 8 to 1*2 
miles an hour, in second gear, and was from 10 to 15 
feet west of the curb line of 4% street, which placed it 
at a distance of 30 to 35 feet west of the west rail of 
the track on which the car was approaching. They tes- 
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tified further that the truck could have been stopped 
‘within 7 feet or less’.” 

In reversing the trial court, this Court said: 

“The street car approaching at 25 miles per hour 
would travel 36.62 feet in a second, or if it maintained 
its speed approximately 2 seconds to cover the distance 
from where it was first observed by the plaintiff and the 
point of collision. The plaintiff and Parker were rid- 
ing in the front of the truck, which was 25 feet long. 
To clear the track on which the car was approaching, 
the truck would have to travel from 55 to 60 feet. 
Traveling at the rate of 8 miles per hour it would move 
11.68 feet in a second, or approximately 5 seconds to 
clear the track. If traveling at the rate of 12 miles per 
hour, it would require less than 4 seconds to have cov¬ 
ered the distance. These figures clearly demonstrate 
that no attempt was made on the part of the driver of 
the truck to stop the truck or slow down before enter¬ 
ing upon the tracks. The difference in time also shows 
a material slowing down in the speed of the car. The 
testimony shows that the plaintiff and the driver 
Parker were familiar with the streets and accustomed 
to handling this truck. That they were guilty of con¬ 
tributory negligence in driving upon the track, under 

these conditions, is in our opinion beyond question.” 

# # • 

“The court below submitted the case to the jury on 
the doctrine of last clear chance. This, we think, was 
error. While there is a reciprocal duty resting upon 
the motorman and the driver of a vehicle at a street 
crossing, the street car, a heavy unwieldy vehicle, is 
confined to a fixed track and is incapable of veering 
from its course to avoid accident. It has the preferen¬ 
tial right of way, and this is a rule with which the par¬ 
ties will be charged with knowledge. The motorman 
in this case had a right to assume that the driver of the 
truck would stop outside of the zone of danger. The 
zone of danger on a street railway track, according to 
the testimony, is the distance of 3Yo feet from the out¬ 
side rail. The truck could have been stopped at least 
within a distance of 7 feet, while the street car, as ap¬ 
pears from the evidence, could not be stopped short of 
the distance of its own length, or about 40 feet. To 
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a PPly the doctrine of last clear chance to the facts in 
this case would be to impose a duty upon the motorman 
impossible of accomplishment. He had a right to as¬ 
sume that the truck would be stopped before it reached 
a point within a few feet of the tracks. There is noth¬ 
ing in the evidence to show that the motorman was lack¬ 
ing in attention to his duties, or that he had not his car 
within complete control, or that he was driving his car 
in excess of a lawful rate of speed, all of which are im¬ 
portant elements to be considered in applying the rule 
of last clear chance. ” * # 

It is submitted that the reasoning applied by the Court 
in the forgoing cases applies with equal force to the case 
at bar, and the law laid down in those cases is controlling 
here. 

CONCLUSION. 

The court erred in denying defendants motions for a 
directed verdict in its favor at the close of the plaintiff’s 
evidence, and at the close of all of the evidence, for the rea¬ 
sons that, first, the plaintiff was shown by the evidence to 
have been negligent as a matter of law, and secondly, there 
was insufficient evidence upon which to submit the case to 
the jury on the doctrine of last clear chance, and the court 
erred in so doing; that the court erred in overruling the 
defendant’s motion to set aside the verdict and for judg¬ 
ment non obstante veredicto; and, for the reasons urged 
herein, the action of the Court below should be reversed. 

H. W. Kelly, 

R. Sidney Johnson, 

R. E. Lee Goff, 

Attorneys for Appellants, 

929 E Street, N. W., 
Washington, D. C. 
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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

330 Filed July 2p 1945 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 29883 

DONALD J. SMALLWOOD, 1119 East Capitol Street, 
Washington, D. C., Plaintiff, 


vs. 

CAPITAL TRANSIT COMPANY, a body corporate, 36th 
and M Streets, N. W., Washington, D. C., Defendant. 

Complaint for Negligence—Collision Between Streetcar 

and Automobile. 

1. The plaintiff is an adult citizen of the United States 
and a resident of the District of Columbia and the amount 
in controversy exceeds the sum of $3,000, exclusive of in¬ 
terests and costs. 

2. That on, to wit, December 30, 1944, the plaintiff was 
operating his automobile in an eastwardly direction on B 
Street, S. E., at or in the intersection with 8th Street, S. E., 
and at the time and place aforesaid, a streetcar, owned and 
operated by the defendant, through its agent, servant, and 
employee was being operated in a negligent manner, while 
proceeding north on 8th Street, S. E., at or in the intersec¬ 
tion with B Street, S. E., in that the defendant failed to 
yield the right of way to the plaintiff’s automobile, failed to 
keep the said streetcar under proper control, failed to ex¬ 
ercise due care and caution under the circumstances, failed 
to give a proper warning of approach, failed to stop said 
streetcar in time to avoid said collision when the defendant 
saw or should have seen, by the exercise of due care, that 
the plaintiff was in a position of peril, of which he was ob- 
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livious, and from which he could not extricate himself in 
time to avoid said accident; failed to operate said streetcar 
at a proper rate of speed considering weather conditions 
and other circumstances, and violated the traffic rules and 
regulations of the Distric of Columbia, then and there in 
full force and effect. 

331 3. As a result of the aforesaid negligence, a colli¬ 
sion occurred in which the plaintiff sustained severe, 

painful and permanent injuries; that he suffered from a 
fracture of the base of the first metcarpal on the left thumb; 
that it was necessary to place a pin through the distal pha¬ 
lanx proximal to the base of the nail together with a plaster 
splint; that he sustained other bruises and injury to his 
body and limbs and that his nervous system was perma¬ 
nently damaged; that the injury to his left thumb is perma¬ 
nent in that he has been compelled to expend great sums 
of money for medical treatment and x-ray and that he will 
be compelled to do so in the future; that his automobile 
was greatly damaged and that he has lost great sums of 
money because he has been unable to attend to his employ¬ 
ment. 

WHEREFORE, the plaintiff demands of the defendant, 
a judgment in the sum of $15,000 besides costs. 

Albert Brick, 

Attorney for the Plaintiff, 
Room 517, Denrike Building, 
Washington, D. C. 

Plaintiff demands trial by jury. 

Albert Brick 

**•*#•#•*# 

332 Filed Jul 31 1945 

Answer. 

Now comes the defendant, by its attorneys, and for an¬ 
swer to the Complaint filed herein says: 
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1. It admits that it is a corporation and a common car¬ 
rier of passengers within the District of Columbia and was 
operating one of its streetcars at the time and place alleged 
and that the said streetcar was in collision with an auto¬ 
mobile owmed and operated by the plaintiff, but it denies 
each and every other allegation in the complaint contained. 

2. For a further defense to the Complaint it avers that 
the damage and injuries, if any, sustained were caused by 
the negligence, or, in the alternative, the contributory neg¬ 
ligence of the plaintiff. 

Bowen & Kelly, 

By H. W. Kelly, 

R. E. Lee Goff, 

R. Sidney Johnson, 

Attorneys for Defendant 
929 E. Street, N. W., 
Washington, D. C. 

• ••••••••# 

333 Filed Jan 25 1946 


Verdict and Judgment. 

This cause having come on for hearing on the 21st day of 
January, 1946, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 


Alberta F. Kennedy 
John P. Fennelly 
George C. Chrisman 
John Hansen 
Vern C. Wooley 
Frederick K. Ferguson 


Peter Giacobbe 
Joseph F. Hovsenfluck, Jr. 
Charles E. Martin 
Ross W. Pirtle 
Charles L. Bragaw 
Herbert H. Thomas 


who, after having been duly sworn to well and truly try the 
issues between Donald J. Smallwood, plaintiff and Capital 
Transit Company, a body corporate, defendant, and after 
this cause is heard and given to the jury in charge, they upon 
their oath say this 25th day of January, 1946, that they find 
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the issues aforesaid in favor of the plaintiff and that the 
money payable to him by the defendant by reason of the 
premises is the sum of Four Thousand, Five Hundred Dol¬ 
lars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Four Thousand, Five Hun¬ 
dred Dollars together with costs. 

Charles E. Stewart, 

Clerk, 


By direction of 
J usttce Morris. 


By George A. Watts, 
Deputy Clerk. 
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Filed Feb 2 1946 


Motion for Judgment Non Obstante Veredicto, 
or for a New Trial 

Now comes the defendant, Capital Transit Company, a 
body corporate, by its attorneys of record, and moves that 

the verdict and judgment heretofore entered in the above- 

■ 

entitled cause for the plaintiff be set aside and that judg¬ 
ment be entered for the defendant in accordance with its 
previous motion for a directed verdict made at the close of 
all the evidence; or, in the alternative, that the court grant 
a new trial herein. 

And for grounds of said motion the defendant shows to 
the Court, the following, to wit: 

1. The Court erred in denying the defendant’s motion for 
a directed verdict at the close of all the evidence. 

2. The evidence showed that the plaintiff was guilty of 
negligence as a matter of law. 

3. The evidence was insufficient upon which to submit the 
case to the jury upon the doctrine of last clear chance. 

4. The verdict is contrary to the law in the case. 

5. The verdict is contrary to the evidence in the case. 

6. The verdict is contrary to the law and the evidence. 
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7. The court erred in admitting into evidence Section 
28(a) of the Traffic and Motor Vehicle Regulations, ad¬ 
duced by the plaintiff. 

8. The Court erred in denying defendant’s requested in¬ 
struction No. 2, pertaining to the preferential right of way 

of street cars. 

335 9. The Court erred in instructing the jury upon 

the doctrine of last clear chance. 

Bowen & Kelly, 

By H. W. Kelly, 

R. Sidney Johnson, 

R. E. Lee Goff, 

Attorneys for Defendant. 

• • • • * • « • m . m 

351 Filed May 24 1946 

Memorandum. 

Morris, J. Verdict was rendered in the trial of this cause 
in favor of the plaintiff and damages fixed in the amount of 
$4,500. At the hearing on a motion by the defendant for 
judgment notwithstanding the verdict, or in the alternative 
for a new trial, I asked for supplemental memoranda on the 
question of the verdict being excessive. Memoranda have 
been submitted by both sides and duly considered. 

Other than the question of the amount of damages, I am 
convinced that there was sufficient evidence before the jury 
to support the verdict. I am inclined to the view that the 
damages fixed in the verdict are somewhat larger than they 
should be. I find difficulty, however, in attributing the 
amount fixed to any improper consideration on the part of 
the jury such as passion, prejudice, sympathy, or any mo¬ 
tive other than their judgment as to what compensatory 
damages in this case should be. I do not feel, therefore, 
that I would be justified, simply because my judgment is 
different from that of the jury as to the amount of dam¬ 
ages to be fixed, to set aside the verdict, or to direct the 
entry of a remittitur. For these reasons, the motion for 
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judgment notwithstanding the verdict, and the motion in 
the alternative for a new trial are denied. 


May 24,1946. 


Jas. W. Morris, 
Justice. 




352 Filed May 24 1946 

Order Overruling Motion for Judgment Non Obstante 
Veredicto, or for New Trial. 

Upon the coming on for hearing of the motion filed herein 
by defendant, for Judgment N. 0. V. or, for a new trial, it 
is this 24th day of May, 1946, ordered that said motion be, 
and the same is hereby overruled. 


By direction of 
Justice Morris. 


Charles E. Stewart, 
Clerk, 

By George A. Watts, 
Deputy Clerk. 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

3 Evidence on Behalf of Plaintiff. 

• ••••••••• 

Donald Jackson Smallwood, the plaintiff, was called as 
a witness in his own behalf 

• *•*****#• 

Direct Examination 

By Mr. Brick: 

Q. What is your full name? A. Donald Jackson Small¬ 
wood. 

******•#•• 
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Q. Were you in your automobile on the morning 

4 of December 30, 1944? A. I was operating it. 

Q. Will you tell the ladies and gentlemen of the 
jury just where you were on that morning prior to the 
accident? A. Where I was prior to the accident? 

Q. Yes. Where were you coming from? A. I was com¬ 
ing from work. 

Q. Where do you work? A. Railway Express. 

Q. Will you tell what happened as you approached this 
intersection before you got to it? A. I entered B Street 
at Third. I had to stop at the bank, and I came all the way 
out B, taking my friend home, that I ride every day. 

Q. Where did you stop at? A. The bank at the Avenue 
there, and I went down to pay some bills. I came all the way 
out B and made a complete stop at North Carolina Avenue, 
which is a very busy street. 

Q. Will you come down to the blackboard here and show 
the jury what you mean, please? 

(The witness proceeded to the blackboard.) 

Bv Mr. Brick: 

Q. About what time of the day was this? A. About 
10:30 or 10:45. I made a complete stop here on account 
of — before crossing. My car has fluid drive, 

5 and I kept it in high gear, did not shift gears. 

Q. What was the weather condition that morning? 

A. Icy. 

Q. You mean ice on the street? A. Ice on the street. 

Q. Pretty thick coating of ice? A. Pretty thick; yes. 

Q. Tell us more. A. So I proceeded on up to Eighth at 
a rate of speed, I guess, of 10 miles or less. As I entered 
this intersection, there was a streetcar coming north, I will 
say 50 to 60 feet down the street. 

Q. How do you place that 50 to 60 feet? A. Well, two 
trees, I imagine; I judge it is two of those tree boxes. 

Q. Will you take a piece of chalk and show us exactly 
where those trees are? A. Well, there is one here right 
below the corner, and another one down here (indicating). 
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Q. When you' entered the intersection, where was the 
streetcar? A. The streetcar was at the second tree. 

Q. And you say that is about 60 feet from the inter¬ 
section? A. I would judge 60; yes, sir. 

6 Q. At that time where were you? A. Just enter¬ 
ing the intersection. 

Q. Are there any stop signs or lights that govern that 
intersection? A. No, sir. 

Q. How fast were you going at that time? A. Between 
10 and 12 miles per hour. 

Q. Did you proceed across the street? A. I did, sir. 

Q. What was the condition of that street as you pro¬ 
ceeded across? A. The condition of the street as far as 
traffic was concerned, it was clear. There was no traffic in 
sight, only that streetcar, but the ice was pretty thick and 
all these rails where the streetcars had been running, and 
the brush had been used, had big gullies. So I proceeded on 
across, thought I could make it across, and my front 
wheels got in the last rail, I guess the east rail, and he was 
right on me then, right at the corner, and that is when he 
struck me. 

Q. With a chalk mark, will you place exactly where you 
were at the intersection at the time you were struck? A. I 
would say he struck me here; about there (indicating). He 
shoved me all the way over and headed my car this way, 
kind of on an angle. 

7 Q. Which direction was he facing? A. East. 

Q. On what street? A. Eighth. 

Q. And what did you do with the car? A. I just whirled 
it around and parked it over on the corner over here on 
North Carolina Avenue, right at the corner. 

Q. You say the point of impact was here, however (in¬ 
dicating) ? A. Yes, sir. 

Q. And how fast did you judge the streetcar was going at 
that time? A. I would say at least 25 miles an hour. 

Q. Did he give you any signal or any warning? A. I 
never heard no bell or gong. After he struck me, I was in 
such pain then that I wouldn’t have heard it if he did. 
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Q. How wide is this intersection; do you know? A. 
Eighth Street is 40 feet, and B is 35 feet. 

• *•••••••* 

16 Cross Examination 

Bv Mr. Johnson: 

•t % 

Q. Where is your office where you work? A. Second 
and H, Northeast. 

Q. You say you left your office, and were you on 

17 your way to work or going where? A. Saturday 
about 8 o’clock, I left home. 

Q. And you were going where? A. Over to the market 
to get some chickens for my wife. 

Q. The market at Fifth and Florida Avenue? A. Yes. 

Q. Was anyone else in the car with you? A. The friend 
that I hauled back and forth. 

Q. Does he work in the same place? A. Yes, sir. 

Q. Where was he riding? A. In the front with me. 

Q. And you were driving? A. Yes, sir. 

18 Q. Now, you say you followed B Street? A. I 
entered B at Third. 

Q. What was the weather that morning? A. It was icy. 
Q. Was it cold? A. Cold. 

Q. Freezing? A. Freezing. 

Q. When you say it was icy, what do you mean by that? 
A. The streets were caked with ice. 

Q. All streets? A. Yes, sir. 

Q. Was B street caked with ice as you followed it from 
Pennsylvania Avenue? A. Yes, sir. 

Q. And how many times did you have occasion to stop 
from the time you left Pennsylvania Avenue until the 
time you arrived at Eighth Street? A. Well, there is one 
stop sign, I think that is at Fourth or Fifth. I am not sure. 
I think it is Fourth. Then I slowed up a couple of times. I 
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slowed up at Sixth Street, I believe. Yes, I did, for a coal 
truck. And the next time I stopped where there was no stop 
sign was at North Carolina Avenue and B. 

Q. Had your car slid on the ice any time that morning? 
A. It had not, so far, no, sir. 

19 Q. And when you came to the stops that you 
mentioned, you didn’t slide your car at all? A. No, 

sir. 

Q. Where is North Carolina Avenue and B Street with 
reference to this intersection here (indicating)? A. Right 
just beyond that little park there. 

Q. Right down here where these two streets would con¬ 
verge? A. About 100 feet, or maybe 75 feet. 

Q. Was the street between North Carolina Avenue and 
Eighth Street icy? A. Yes, sir. 

Q. Was there ice all over the street? A. Yes. 

Q. Smooth ice? A. Well, it had been cut up. People 
had chains on, and had cut it up. 

Q. And you say you had a fluid drive car? A. That is 
right. 

Q. That means you don’t have to shift gears ? A. I don’t 
have to shift gears. 

Q. What was the highest speed that you attained from 
the time you left the stop at North Carolina Avenue and B 
and Eighth Street? A. Between 10 and 12. 

20 Q. When you came down to the intersection here, 
approaching Eighth Street, did you slow your car 

down? A. I did, sir. 

Q. Why? A. On account of the ruts in the streetcar 
tracks, one reason, because I was afraid of breaking a spring 
if it hit them real hard. 

Q. I am speaking of the time before you entered into the 
intersection and as you approached the intersection. A. 
Yes, sir. 

Q. Did you slow down then? A. Yes, sir. 

Q. Why? A. On account of the crossing, street crossing, 
car crossing. 
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Q. You slowed down for th^ intersection? A. Yes, sir. 
Q. And had you traveled this route frequently, sir? 
A. I have traveled it a number of times; just how many I 
could not say. 

Q. When you slowed down as you approached here, to 
what speed did you slow down from 10 to 12 miles an hour? 
A. I imagine around 8 miles an hour. 

Q. Did vour car slide? A. No, sir, not as I know of, it 
didn’t. 

21 Q. How did you slow down? A. Just took my 
foot off of the accelerator. 

Q. And put your foot on the brake? A. No, sir. 

Q. Now, you say you saw the streetcar, you estimated 
some 50 or 60 feet up here (indicating)? A. That is cor¬ 
rect, sir. 

Q. Was that before you entered the intersection? A. 
Just as I got to the intersection. 

Q. Now, do you understand what I mean by intersection? 
Taking the extension of these curb lines, commencing here 
on a line with these curb lines, from there on would be the 
intersection (indicating) ? Do you understand what I mean? 
A. That is right, sir. 

Q. When you saw the streetcar, had your car crossed 
this line, crossed that curb line into the intersection (in¬ 
dicating) ? A. It had, yes, sir. 

Q. It had ? A. Yes, sir. 

Q. And that is the first time you saw the streetcar? 
A. No, sir, I seen the streetcar before I got there because 
that building, Sherwood’s Cleaners, it sets way back, I 
imagine around 35 feet from the curb. You can see 

22 way down the street. 

Q. You mean the building on this corner here (in¬ 
dicating) ? A. Yes, sir. 

Q. Sits back what? A. I would say 35 feet, roughly. 

Q. And you say this street is 40 feet wide ? A. Yes, sir. 
Q. Then it would be just 5 feet less than the width of 
this street back here from the building line? A. Yes, sir. 
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Q. Would you say back here in proportion to this draw¬ 
ing (indicating) ? A. What are you implying? 

Q. Does this building set back from B Street? A. Yes, 
sir. The entrance is on B Street. 

Q. And how far back does the building sit back from this 
curb line of B Street? A. I would say about 35 feet. 

Q. About the same distance as to cross the street. You 
say this street is 40 feet wide, so it would be back here 
just 5 feet less than the width of that street; is that correct? 
A. Yes. 

Q. Well, just moving this back here, would this 

23 be about the place (indicating)? 

The Court: I understood him to sav 35 feet south 
of the B Street curb also. 

Mr. Johnson: Yes, Your Honor. 

By Mr. Johnson: 

Q. Would this be about right where the house would be 
(indicating)? A. I would say that would be about cor¬ 
rect. 

Q. Now, you say you saw the streetcar when you came 
out from behind that building line? A. Yes, sir. 

Q. And was that before you slowed down? A. Oh, I had 
slowed down just as I got there where you got those little 
dots there that you call the intersection. 

Q. You slowed down here (indicating)? A. Yes, sir. 

Q. Did you slow down as you approached that place? 
A. No, I was running about 12 as I got up there, and I 
cut it down and I imagine it dropped to about 8 miles or 
maybe 10. I could not say. 

Q. Would you step down here, please, sir? 

(The witness stepped down.) 

Q. You say you saw the streetcar before you came out 
over this line? A. I saw the street car about as I 

24 got to that corner. 

Q. Would you put a line there, please? A. I 
would say here, roughly (indicating). 
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Q. That would be the front of your car? A. Yes, sir. 

Q. Now, put a mark where the streetcar was. Where the 
front of the streetcar was. A. Right about there I would 
say would be where the front of the streetcar was (indicat¬ 
ing). 

Q. And you estimate that to be roughly 60 feet? A. Yes, 
sir, roughly. 

Q. Do you know there is a boulevard stop sign here at 
North Carolina Avenue? A. There is, yes, sir. 

Q. And is there not also a streetcar stop up there? 
A. That is right, sir. 

Q. Is that further south than that? A. Well, the stop 
sign is just a little back here (indicating). 

Q. All right, you may resume the stand. 

(The witness resumed the witness chair.) 

Q. How long are the streetcars, if you know? A. How 
long are the streetcars ? 

Q. Yes, sir. This was a streamlined car, was it not? 

A. It was a streamlined, yes, sir. I couldn’t say. 

25 I would say 55 feet, maybe. 

Q. Now, when you saw the streetcar when you 
were at this point here, did you form any estimate of the 
speed of the car? A. I judged 25. 

Q. Twenty-five miles an hour? A. Yes, sir. 

Q. Then it was after you left this point and at the time 
you crossed over this line that you were going 8 miles an 
hour; is that correct? A. Over the line, yes, sir. 

Q. Now, how far would this be, can you tell us, from this 
line back to where you first saw the street car (indicating) ? 
A. Well, it was not over a couple of feet, I guess, from the 
corner. 

Q. When you crossed over this line here, where was 
the streetcar then? A. The streetcar—when I got to the 
curb, that is, from curb to curb, the streetcar was down to 
the two tree boxes. 

Q. Here (indicating) ? A. That is right, yes. 

Q. Didn’t you say that is where you first saw the 

26 streetcar? A. Yes, sir. 
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Q. Where was it when you came over into this line 
into the intersection? A. It was about half way between 
the two tree boxes then, I guess. 

Q. It had moved up here (indicating) ? A. Yes, sir. 

Q. How far would that be from the intersection ? A. Oh, 
I would say approximately 45 feet, I guess. 

Q. And then you were traveling 8 miles an hour, is that 
correct? A. Around 8 to 10. I could not say for sure 
because I was not watching the speedometer. I was just 
judging. 

Q. In what distance could you stop your automobile 
going 8 to 10 miles an hour? A. Oh, I would say at that 
speed within 3 or 4 feet. 

Q. Three or 4 feet? A. Yes. 

Q. Did you apply your brakes there? A. No, sir, I did 
not. 

Q. Now, when your car got out here and you were about 
to enter on this first car track, where was the street car 
then? A. The street car was pretty nearly in the inter¬ 
section normally, then. 

27 Q. On you? A. Practically on me. 

Q. You understand what I asked you, didn’t you, 
sir? A. No. Repeat that again, sir. 

Q. When the front of your car reached the first car 
track, which would be the southbound track on 8th Street, 
as you came out here; do you understand? A. Yes. 

Q. Where was the street car then? A. Well, I would not 
say. I was not paying any more attention to it after I seen 
it down between the two tree boxes, because I thought he 
had plenty of time— 

Q. From the time you came out here, from the time 
you saw it here until you came out here, you did not look at 
it again? A. No, sir, I didn’t, because I thought it was too 
far down the street. 

Q. The last time you saw the street car, then, was when 
you were crossing over this curb line? A. Yes, sir. 

Q. Is that correct? A. Yes, sir. 
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Q. And when you entered on this track here, you had 
not vet looked for it? A. No, sir. . 

•i ' 

28 Q. As you were crossing this track, did you look 
for the street car? A. No, sir. 

Q. As you entered on this street car track, did you look 
for it? A. I didn’t know any more until it struck me. I 
had practically crossed the two rails,—both rails. 

Q. Did you make any effort at all to avoid the accident? 
A. I tried to get out of the way of it when I first seen it. 
Of course, them ruts, you get down in them and that is 
where you stay; you stand still. 

Q. When you first saw it, you tried to get out of the 
way of it? A. Just crossing the street, I thought I had 
time to get over ahead of it. 

Q. Did you step on the gas? A. No, I didn’t step on the 
gas. I just let it go on across. 

Q. You continued along about 8 miles an hour? A. 
Around 8 to 10, yes. f 

Q. And the street car I believe you said was going 15 to 
25? A. I would roughly say 25. 

Q. And you thought you would be able to cross 

29 in safety in front of it? A. That is right, sir. 

Q. Tell us what efforts you did make. I believe you 
said when you first saw it, you made some effort. A. Well, 
the party that was riding with me, he hollered. 

Q. WTio? A. My friend that I carried back and forth. 
He hollered and made some kind of noise and said, ‘‘ He’s 
got us,” or ‘‘Going to hit us,” or something like that, and 
I stepped on the gas to try to get out of the way of him, 
and that is when it struck me. 

Q. Now, is that Mr. DiNenna? A. Yes, Mr. DiNenna. 
Q. Where was your car when he hollered that? A. The 
front wheels were about the last rail over. 

Q. Way over in front of the street car? A. Yes, sir. My 
front wheels were right in there (indicating). 

Q. And that is when you stepped on the gas? A. Yes, 
sir, to try to get out of the way of him. Of course, he hoi- 


17 


lered. I didn’t see the streetcar when he hollered. I didn’t 
know what was happening when he hollered “He’s going to 
hit us.” There wasn’t nothing for me to do but to try to 
get out of the way. No use in stepping on the brake. 

30 Q. You say there were ruts on the tracks? A. Yes, 
sir. 

Q. Where the ice built up? A. Well, it built up, I would 
say, a couple of inches. 

Q. That made a rather rough crossing, did it not? 
A. That is right, sir. 

Q. And that is one reason why you had slowed down? 
A. Yes, sir. 

Q. And when you got up to that, did you slow down 
again? A. No. I didn’t use no brake. I just took my foot 
off the gas and let it go for itself. 

Q. Did you swerve your car? A. Did I swerve the car? 

Q. Yes, sir. A. No, sir. 

Q. Never swerved? A. No, sir. 

Q. How was your thumb hurt? A. The steering wheel 
had two cross-bars, and I had a big pair of leather gloves 
on, fur lined, and I had my hands wrapped around it like 
this (indicating), around the wheel, and when it struck, 
the steering wheel turned and caught my thumb and 
pulled it back. 

Q. WTiere were you looking as you drove across 

31 that street? A. Straight ahead. 

Q. Was any other traffic moving on Eighth Street? 
A. No, sir. 

Q. The streetcar was the only thing coming? A. The 
only one, yes, sir. 

Q. After your car was hit, what happened to it? A. He 
shoved me all the way across to the north curb, Pretty 
near to the north curb. T couldn’t say just how far be¬ 
cause I was in such pain that I didn’t notice, but it was 
pretty near to the north curb, that is, north of B Street. 

Q. WTien you say shoved, Mr. Smallwood, do you mean 
the street car was up against you and pushing you across 
there? A. That is right, sir. 
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Q. And then you drove up on North Carolina Avenue 
around the corner, did you not? A. The motor was still 
running and she was headed that way, east, see, and I just 
pulled it around the corner, 15 or 20 feet, maybe. 

Q. Do you mean that you were shoved that far, clear up 
to North Carolina Avenue? A. I was shoved to the north 
curb of B Street, not North Carolina. 

Q. Well, here is the north curb of B Street. It is some 
distance up here, is it not, around this corner (indi- 
32 dicating) ? A. I was not shoved up there. I run it 
up there. 

Q. And you didn’t get out of your car, then, until after 
you had driven around this comer ? A. I pulled it up and 
parked it and came back and seen the motorman. 

Q. Were you still there when the policeman got there? 
A. Yes, sir. 

Q. Was the street car still there when the policeman got 
there? A. I think the street car had gone on. I gave the 
policeman the boy’s name and all, and number. 

Q. Where did the street car stop after it hit you? Come 
down and show the jury on the blackboard. 

(The witness stepped down.) 

The Witness: He struck me right in here, and shoved 
me up here and my car stopped on an angle like this (in¬ 
dicating). 

By Mr. Johnson: 

Q. When did you notice that? A. Notice what? 

Q. That the street car had stopped there? A. Well, T 
was just about that far away from him then. I would say 
maybe a foot or something like that. 

• ••••••••• 

43 Charles I. Smith was called as a witness for and 
on behalf of the plantiff 

*****•••## 
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Direct Examination 
By Mr. Brick: 

Q. What is your full name? A. Charles I. Smith. 

44 Q. Are you a member of the Metropolitan Police 
Department? A. Yes, sir. 

Q. What department are you connected with? A. The 
Accident Investigation Unit. 

Q. Were you so employed on December 30, 1944? A. 
Yes, sir. 

Q. Did you have occasion to investigate an accident at 
the intersection of Eighth and B Streets, Southeast, on 
December 30, 1944? A. Yes, sir. 

Q. Tell the jury what time you arrived there. A. We 
got a radio call to respond to an accident at the Eighth and 
B, Southeast, at 10:52 a. m. on this particular morning. 
The accident is supposed to have happened at 10:45. We 
responded immediately. 

When we arrived there, the streetcar that was in col¬ 
lision with Mr. Smallwood’s car had gone on, and Mr. 
Smallwood’s car was around on North Carolina Avenue. 
One passenger in Mr. Smallwood’s car was there at the 
scene with us. 

Q. W 7 as his name Mr. DiNenna, do you recall? A. Yes, 
sir. 

Q. Go ahead. A. And Mr. Smallwood and Mr. DiNenna 
went back to where the accident happened and 

45 pointed out a point in the street there where their 
car was struck, and we found there that there was 

paint off of the streetcar, and part of Mr. Smallwood’s car, 
debris, in the snow. Incidentally, it was a cloudy day and 
snow was on the ground, sort of a packed snow. 

Q. Was it like ice? A. It was very slippery, sir. We 
measured from where this debris in the street started. 

Q. Where was that debris in the street? A. It was 10 
feet north of the south curb of B and 25 feet east of the 
west curb of Eighth. 
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Q. Now, I show you a drawing on this blackboard of 
that intersection. It is not a very good drawing, but do 
you understand this drawing? A. Yes, sir. 

Q. This is B Street going from west to east and this is 
Eighth Street going north and south. A. Yes, sir. 

Q. Come down here and make a mark where you found 
this debris and where the 10 feet were, and so forth. 

(The witness stepped down to the blackboard.) 

A. B Street is 35 feet wide, and Eighth Street is 40 feet 
wide with a double car track on Eighth Street. It is an 
uncontrolled intersection. There are no signals there at any 
time. The debris started 10 feet north of this curb 

46 here, the south curb of B (indicating). 

Mr. Johnson: He asked that you put a mark in 
there in the intersection where it was, Mr. Smith. 

By Mr. Brick: 

Q. Yes, put a mark in there. A. Right here (indicating). 
And 25 feet east of the west curb of Eighth. About in there 
(indicating). 

Q. Will you put the point of impact for the automobile? 
A. 25 east of the west curb of Eighth Street. 

Q. So that the automobile would have traveled 25 feet 
through that intersection while the streetcar travelled 10 
feet. Is that correct? A. Yes, sir. 

Q. Now, were there any indications as to where the 
automobile and streetcar had stopped? A. There was 
debris scattered out and a sort of a side skid made by the 
left front wheel of the automobile that carried north 24 
feet, it was visible. 

Q. Would you put a point where that 24 feet would have 
been? A. Yes, sir. It ran almost to this north curb (in¬ 
dicating). 

Q. So that the accident, when the impact had spent its 
force, the automobile and the streetcar would have 

47 been there, is that correct? A. Yes, sir. 

• ••••••••• 
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48 By Mr. Brick: 

Q. Now, in your measurements, did you notice how 
far back that dry-cleaning establishment on that corner was 
from the curb? A. Offhand I could not say now. 

52 Cross Examination 

By Mr. Johnson: 

Q. Mr. Smith, when you arrived, did you have anyone 
else with you? A. Yes, sir. Officer Duvall, my partner. 

Q. Is he here today? A. No, sir. 

Q. Now, was this entire intersection covered with ice and 
snow? A. Snow, sir. 

Q. Snow? A. Yes, sir. 

Q. Had there been a recent snowfall? A. I don’t recall 
whether it had been snowing that morning or not, but it 
was a pretty well packed snow. 

Q. Was that all over the street? A. Yes, sir. 

53 Q. In the place where you saw this debris? A. 
Yes, sir. 

Q. You say that you saw marks made by the left front 
wheel? A. Of the automobile, yes, sir. 

Q. How did you determine it to be the left front wheel? 
A. The way it dug in and the right front apparently 
dragged in the same track. It gave all the indications that 
it was in the left front wheel, to us. 

Q. And was that a line or a mark in the snow or on the 
street ? A. It was in the snow, sir. 

Q. It was in the snow? A. Yes, sir. 

54 Q. Where did this line run, this mark made by 
the left front tire? A. It carried north and then 

sort of to the northwest, slightly. 

Q. Where was it with reference to the northbound car 
track? A. I would say it would be about in between the 
outside rail and the center rail of the northbound track. 
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Q. Do you mean the left rail or the right rail? A. The 
outside rail and the center rail of this track. I would say it 
would be about in here (indicating). 

The Court: I cannot see it, Officer. 

55 The Witness: It was in between the two tracks, 
Your Honor. The third rail here is the current, and 

it is between the outside track and the center rail. 

The Court: By the center rail, do you mean the third rail 
slot? 

The Witness: Yes, sir. In that vicinity. 

Bv Mr. Johnson: 

Q. And that line ran northward, did it? A. Yes, sir. 

Q. Did the mark continue in the same place where it 
started with reference to the rail? A. It started north 
and veered a little toward the northwest. 

Q. That would be more to the left as the streetcar was 
goingnorth? A. Yes, sir. 

56 Q. Where was Mr. Smallwood when you arrived? 
A. He was at the scene. 

57 Q. What was he doing? A. I don’t recall just 
exactly what he was doing when I arrived there, but 

as soon as I came up, he came over to us. 

Q. And what did he say to you when he came over to 
you? A. He said that a northbound streetcar had been 
in collision with his automobile. 

Q. And what else did he tell you about the accident? 
A. He gave us the approximated speed of his vehicle and 
stated that he was going east on B Street between 12 and 
15 miles per hour, and that this streetcar was back a way 
on Eighth Street when he went into the intersection, and 
that he thought he had plenty of clearance there for safety 
to go across, and then he saw the streetcar was not going to 
stop, and he applied his brakes, and he said he skidded a 
little bit, and about that time the streetcar came into him. 

Q. Did you ask him where he was when he applied his 
brakes? A. Yes, sir. 
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Q. Where did he say he was? A. He was on the car 
tracks then, the eastbound car track. 

The Court: On the eastbound ? 

The Witness: I am sorry, Your Honor. I mean 

58 the southbound car track. 

Bv Mr. Johnson: 

Q. That would be these car tracks over here, the first 
ones he would come to? A. Yes, sir. 

Q. Were there any marks there to show that he applied 
his brakes there? A. None visible when we got there. 

Q. Did he tell you that his car skidded when he applied 
the brake? A. He said it skidded a little bit. 

Q. WTiat else did he say he did, if anything? A. He 
said then the streetcar was into him. 

Q. Did he tell you that he had swerved his car to the 
left? A. He might have. I don’t recall that. It seems to 
me he did, though. 

Q. And you recall he did tell you that? A. It seems to 
me he did. I am not sure about that, Mr. Johnson. 

Q. Were there any other marks made, Mr. Smith, by the 
wheels of Mr. Smallwood’s car, other than the one you 
have described ? A. That is all that I recall. This one that 
was dug in so much was the one noticeable. Of 

59 course, some traffic had flown over it by the time we 
got there, but that particular one was noticeable 

because it had dug in and pushed its way. 

Q. How long were the skid marks made by Mr. Small¬ 
wood’s car at the time he applied the brakes? A. I don’t 
have any measurement on that, Mr. Johnson. 

Q. Give us your best recollection. A. The only thing I 
can say, he said they started there on that southbound 
track, when he knew then the streetcar was not going to 
stop, and he applied his brakes and skidded over, and 

60 just about that time the streetcar came into him. 
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Q. Did he tell you where he was when he first saw 
the streetcar? A. When he started in the intersection, he 
said the streetcar was way hack on Eighth Street, south of 
the intersection, and he should have had plenty of room to 
go through in safety. 

Q. Did he tell you where it was when he noticed it after 
that? A. I cannot he sure of the exact measurements now 
on that. All I can remember distinctly, it has been so long 
ago, is that he said it was back from Eighth Street, south 
on Eighth Street, a safe distance. 

Q. Did he point out any place back there where it was? 
A. That, I cannot recall. 

Q. Your only recollection is that he said it was way 
back? A. Yes, sir. 

####*•**** 

61 James Patrick DiNenna was called as a witness 
for and on behalf of the plaintiff 

• ••••••••• 

Direct Examination 
Bv Mr. Brick: 

Q. What is your full name? A. James Patrick DiNenna; 
D-i-capital N-e-n-n-a. 

Q. Where do you reside, Mr. DiNenna? A. 220 Ninth 
Street, Southeast. 

Q. WThere do you work? A. Railway Express. 

Q. Are you employed with Mr. Smallwood? A. Yes. 

Q. Do you have occasion to ride in his automobile? A. 
Yes, sir. 

Q. Were you in his automobile on the morning of De¬ 
cember 30,1944? A. Yes, sir. 

Q. Will you tell the jury just what happened that 

62 morning? A. Well, we left work about quarter to 
nine and went to the Northern Market. Then he 

took me to the bank to deposit some money. 

Q. What bank was that? A. American Building Associ¬ 
ation, Third and Pennsylvania Avenue, Southeast. From 
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there we turned around and come up B Street. We stopped 
at Fourth and B, at a stop sign, and come up B Street until 
we got to North Carolina Avenue. We had to slow up there 
on account of ice, and traffic coming by. 

Q. What were the weather conditions then? A. Very 
icy on the street. 

Q. Was it very slippery? A. Yes, sir. 

Q. What happened after you crossed over North Carolina 
Avenue? A. Well, we crossed over North Carolina Avenue, 
and come to a slow down going across Eighth Street. 

Q. Do you recognize any drawing on the blackboard at 
all? A. Well, there is B Street there. 

Q. And this is Eighth Street going north and south with 
the streetcar tracks? A. Yes. 

Q. Would come down as you tell the story and 
63 point out to the jury on the blackboard just what 
you did, please. 

(The witness stepped down to the blackboard.) 

Where were you sitting, by the way? A. I was sitting on 
the right side on the outside. We were coming up B Street 
here, about 8 or 10 miles an hour. Then we started across 
here, and T seen the streetcar about 60 or 70 feet down the 
street. 

Q. Where was the automobile at the time you saw the 
streetcar? A. I would say right here about 60 or 70 feet 
away from the intersection. After I saw the streetcar, we 
started across the intersection here, and he was about 45 
feet away from us. 

Q. When you say he started across the intersection, put a 
chalk mark where the automobile was when you saw the 
streetcar. A. £bout here (indicating), and he was about 
45 feet away from us. Then I didn’t pay no more attention 
to it until we got on the streetcar track here, and I hollered 
4 * Look out”, and that is all I remember until we were 
knocked over here. It knocked the wrist watch off of my 
arm, and then we were blocking traffic. He hit us so hard 
he turned us around and headed north and we parked over 
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(indicating). We came back, and about ten or fifteen 
minutes later the police came. 

64 Q. How fast was Mr. Smallwood going when you 
went across the street there? A. I would say about 

8 or 10 miles an hour. You see, there were gutters here, it 
was all icy where the streetcar sweepers went along and 
swept it. You see, it had snowed there for a couple of days. 
We had snow there. 

Q. Now, did you notice how fast the streetcar was going 
at any time? A. I would say around about 25 to 30 miles 
an hour when I first seen him around down here (indicating) 
around about the second tree. 

Q. How fast was it going the last time you saw him? 
A. I would say the same amount of speed. 

Q. You saw a tree you say. Are there any trees along 
this side of the street? A. Yes, sir, there are two trees 
there. I have been living there 25 years, and I know the 
section. 

«*•••••••• 

65 Cross Examination 

Bv Mr. Johnson: 

Q. Mr. DiNenna, where were you? A. In the front seat 
on the right. 

Q. And you saw the streetcar when your car was about 
where? A. About here, about 6 or 7 feet away from the 
corner. 

Q. Where was it with reference to the building line? 
A. The building line is back here (indicating). You see, 
there is a store here, and it sets about 18 feet away from 
the corner. There is a building line h^*e (indicating), 
and there is a dry cleaning store there, and I would say it is 
about 18 feet away from the corner, see. 

Q. Had you passed that? A. Oh, yes, he passed that. 

Q. When you passed that, did you look down Eighth 
Street to see if anything was coming? A. Yes, sir, because 
I was looking down that way because I was worried about 
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the way it was snowing. It was very slippery. He came to a 
slow down to about 8 or 10 miles an hour here, you see, 
about 6 feet away from the intersection. 

Q. What speed did he slow down from? A. Well, we 
were going about 12 or 15 miles an hour at the time. 

66 Q. Did you see the streetcar before or after he 
slowed down? A. After he slowed down I seen the 

streetcar. 

Q. After he slowed down? A. Yes, after he slowed 
down. 

Q. And that was before he entered the intersection? 
A. That was before he entered the intersection. 

Q. Did you say anything to him about a streetcar com¬ 
ing? A. Not at that time. 

Q. Do you know whether or not he saw it? Did he say 
anything to you? A. No, sir, I could not say. 

Q. Did you stop looking at the streetcar after you saw 
it the first time ? A. When I first saw it the first time, no, 
I stopped looking at it then until we crossed the inter-, 
section, and then I seen it again. We started crossing the 
intersection, which was about here (indicating), and when 
we got on the streetcar tracks, I turned around again and I 
said, “Better look out”, and that is all I remember until 
he hit us and knocked us over there, and knocked the wrist 
watch off my arm at the time. 

Q. As I understand your testimony, from the time you 
were 6 or 7 feet back of the intersection when you 

67 saw the streetcar, until you got on the track ahead 
of it, you never looked in that direction again? 

A. I looked when I got into this intersection. 

Q. All right, how far were you in the intersection? That 
is, when you looked again. A. I would say about 8 or 10 
feet when I looked again, but the streetcar was about 45 feet 
away from us then. 

Q. Your car had moved from 6 or 7 feet back here into 
about 10 feet into the intersection ? A. Yes, sir. 

Q. Which would be 16 or 17 feet from the time you first 
saw the streetcar? A. Yes, sir. 
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Q. Did Mr. Smallwood step on the gas after he got in 
the intersection? A. No, sir. We had to go across them 
gutters. The streetcar cleaners had went by and was going 
by there, and we were taking our time getting across there 
and I saw the streetcar coming and I hollered and that is 
all I remember until we got over here (indicating). 

Q. Now, where you saw the streetcar the second time it 
was about 16 or 17 feet then, you had traveled? A. Yes. 

Q. Where were you when you formed some esti- 

68 mate about the speed of this car? A. Well, the way 

I drive a truck, see, as to my estimation of it, the 

man was going about 25 or 30 miles an hour. 

Q. Where was Mr. Smallwood’s car when you formed 
that estimate? A. I didn’t form it with nobody at the 
time. I was in the car with him. 

Q. I mean, when did you form that opinion? A. After 
the accident. 

Q. Just by looking back at it; is that it? A. What do 
you mean ? 

Q. Looking back and thinking back about it? A. No, I 
noticed the way the streetcar was coming down there. 

Q. You mean you looked at other streetcars? A. No, I 
looked at that one when I first seen it. 

Q. At the time you saw this car, you didn’t form any 
estimate at all as to the speed? A. No, I didn’t form any 
estimate of him, because I thought he had plenty of time to 
go over the street, because he lets me off at Ninth and B 
and I walk up to my house. 

Q. When your car got out here 10 feet over the intersec¬ 
tion, over this curbline in the intersection and you saw the 
streetcar again, how far was it from the intersection? 

A. The streetcar? 

69 Q. Yes. A. About 45 feet. 

Q. And when you first saw it, it was how far? A. 
about 65 or 70 feet. 

Q. The .streetcar had moved about 20 feet, you say? 
A. I would sav about 20 or 25 feet. 
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Q. In the time that you went 17 feet? A. Yes. 

Mr. Johnson: That is all. 

Redirect Examination 
By Mr. Brick: 

Q. In your direct examination you testified that you first 
saw the streetcar when you were about 6 feet back of the 
intersection. A. Yes, sir. 

Q. Didn’t you point out to me that as you entered the 
intersection you saw the streetcar again? A. Yes, I‘ saw 
the streetcar here as I entered into the intersection. 

Q. How far into the intersection had you gone ? A. Oh, 
I would say—let me see, the streetcar is around about 35 
or 40 feet wide, and I would say about 10 feet inside the 
intersection. 

Q. Where was the streetcar at that time? A. I would 
say about 45 or 50 feet away from us. 

70 Q. And how fast did you say it was going? A. I 
would say 25 or 30 miles an hour. 

83 Mr. Brick: Ladies and gentlemen of the jury: these 
are some regulations pertinent to this case that His 
Honor has allowed me to read to the jury, and they are 
evidence in the case. 

“22(b). No person shall drive a vehicle upon a 
highway at a greater speed than is reasonable and 
prudent, having due regard to the traffic, surface, and 
width of the highway, and the hazard at the inter¬ 
sections, and any other conditions then existing.” 

“22(c). The speed of any vehicle on any street, 
highway, or bridge in the District of Columbia shall 
not exceed 25 miles per hour except as hereinafter 
specifically provided, or as may otherwise be indicated 
by official signs.” 

“28(a). A vehicle approaching an intersection shall 
slow down and be kept under such control as to avoid 
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colliding with pedestrians or vehicles. The driver 
84 of a vehicle approaching an intersection shall 
yield the right-of-way to a vehicle which has 
entered the intersection. 

“When two vehicles enter the intersection at the 
same time, the driver of the vehicle on the left shall 
yield to the driver on the right.” 
*•**•••••• 

90 (Thereupon, the jury retired from the courtroom.) 

Motion for Directed Verdict in Favor of Defendant. 

By Mr. Johnson 

Mr. Johnson: If Your Honor please, I move for 

91 a directed verdict for the defendant in this case on 
the ground that the evidence has shown that the 

plaintiff was guilty of gross contributory negligence, and 
that the evidence is not sufficient to show negligence on the 
part of the defendant. 

• **••••••• 

99 The Court: Well, I think I will let the jury decide 
whether or not there was negligence in the first place, 
or contributory negligence, or the last clear chance. 

105 Evidence on Behalf of the Defendant. 

Kathryn M. Sherwood was called as a witness for and on 
behalf of the defendant 

Direct Examination 

By Mr. Johnson: 

Q. Mrs. Sherwood, will you please give the Court and 
jury your full name? A. My full name is Kathryn M. 
Sherwood. 

Q. Where do you live? A. 201 Eighth Street, Southeast. 
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106 Q. Where were yon when the accident occurred? 
A. At the time I wasn’t doing nursing on account of my 
health and I was the manager of a dry cleaning establish¬ 
ment underneath of me, and at the time of the accident I 
was standing in the window. 

Q. Where is that dry cleaning establishment with refer¬ 
ence to the intersection? A. It is at the corner of Eighth 
and B. 

Q. Would you tell us which corner? A. The north side 
corner. 

Q. And you say it is the north side corner? A. Yes. 

Q. I wonder if you would look at this chart which is 
on the board, Mrs. Sherwood, which represents a rough 
drawing of the intersection, this being Eighth Street in 
this space going north, and this being B Street going east 
and west. This is North Carolina Avenue up here (in¬ 
dicating). 

Now, could you tell us better which corner it is on by 
looking at this chart ? A. Well, it was on the north corner. 
That is all I can tell you. 

• **«*•*•*• 

107 Q. What attracted you to be at the window of that 
store? A. The attraction that occurred to me at 

that time was the two vehicles at Eighth and North Caro¬ 
lina had run into one another, and I was watching that 
standing there at the window, and at the same time, while I 
was watching that, another accident occurred at the corner 
of Eighth and B between the streetcar and an automobile. 

Q. Did you see either one or both of the streetcar and 
the automobile prior to the collision? A. Yes, I did. 

Q. Where was the automobile with reference to the inter¬ 
section when-you first saw it? A. You mean the automo¬ 
bile ? 

Q. Yes. A. Well, the automobile was entering B Street 
right opposite the store there on that north corner. 

108 Q. And in what direction was it going? A. I be¬ 
lieve that would be east, if I am not mistaken. 
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Q. And where was the streetcar when you noticed it? 
A. The streetcar was going north at the corner of Eighth 
and B, and he was around about, I would say, 20 or 25 feet 
at the time. 

Q. Did you notice the speed of the two vehicles as to 
which was traveling faster or slower in speed? A. No, 
both of them were going about the usual speed. 

Q. Tell the jury, if you will, Miss Sherwood, just what 
occurred. A. Well, it was a very slippery morning that 
morning. I believe it was one of the iciest mornings we had 
in that time, and these two cars were coming, one a street¬ 
car and the other an automobile, and to my knowledge 
neither one of them stopped, and the automobile kept right 
on going and he tried to swerve and keep from striking the 
streetcar, and he ran across the tracks and the streetcar 
kept in motion and was going too, and they both met right 
there at the corner. 

Q. Now, did you see where the two—what happened to 
the automobile after the collision? A. Well, the streetcar 
stopped, but the automobile swerved and went straight on 
up around and stopped on the corner, in the middle of the 
block there at North Carolina Avenue. 

109 Q. Did it come to a stop anywhere in the inter¬ 
section? A. No. 

Q. And was the automobile going straight ahead or was 
it swerving at the time of the impact ? A. It was swerving 
at the time trying to avoid the streetcar. 

Q. And where did the streetcar stop? Where did the 
front of the car stop? A. The front of the streetcar 
stopped right, I would say—well, it is hard to say, but al¬ 
most in the intersection after they had struck. 

Q. I would like you to explain a little bit better, if you 
will, Miss Sherwood, by what you mean “almost in the 
intersection”. Do you understand what the intersection 
is? A. Well, the intersection divides the streets there, the 
tracks. It divides one side to the other. Well, the streetcar 
was not quite in the intersection. 
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The Court: I think the witness doesn’t have the same 
meaning as to intersection that you have. So, point out what 
it is. 

Mr. Johnson: Explain to her what the intersection is, do 
you mean ? 

The Court: Yes. 

Mr. Johnson: Miss Sherwood, suppose you please come 
down here. 

110 (Witness stepped to the blackboard.) 

Mr. Johnson: You see, here is the intersection 
where the two streets cross. 

Now, extending the curbline of this street, this would be 
an extension across B Street of the east curbline of Eighth 
and this would be an extension across B Street of the west 
curbline of Eighth, and this would be an extension of the' 
curbline on the south side of B Street across Eighth, and 
this is the north curbline of B Street across Eighth (indi¬ 
cating). 

Now, the angle of square formed in there is the intersec¬ 
tion. 

The Witness: T see. And the streetcar was right where 
that smudge is right there (indicating). That is where T 
said the streetcar was. 

By Mr. Johnson: 

Q. This smudge here (indicating) ?. A. Yes. 

Q. Is that where the streetcar stopped? A. That is 
where he stopped. 

Mr. Johnson: You may go back to the witness chair now. 
(The -witness resumed the stand.) 

By Mr. Johnson: 

Q. Did you come out to the scene of the accident 

111 afterward? A. No, I didn’t. I seen the streetcar 
standing there, the conductor, and several people 

were talking to him, and it looked like he didn’t have nobody 
on his car, and that is when I decided to go out and tell 
him that I had seen the accident. 

Mr. Johnson: That is all. 
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Cross Examination 
By Mr. Brick: 

Q. Miss Sherwood, would you mind stepping down here 
to the blackboard a minute, please? 

(The witness proceeded to the blackboard.) 

The store you w’ere standing in is back here a bit, isn’t 
it (indicating) ? A. Yes. 

Q. You were standing in the window there, as I under¬ 
stand vour testimony? A. The window runs on a diagonal 
and I was standing in the diagonal on that corner. There is 
glass all around on all sides. 

Q. So that you could see both ways, is that correct? 
A. Yes. 

Q. When did you first notice the automobile? A. When 
I first noticed the automobile was when it was coming out 
B Street, and I saw them both strike right there where I 
pointed out the car before. 

Q. At the time this automobile entered the inter- 
112 section, this being the intersection (indicating) 
where was the streetcar? A. The streetcar was 
right back here about 25 feet. 

Q. Will you take the chalk and put a mark there, please? 
A. I would say along in here (indicating with chalk). 

Q. And the automobile was then there; is that correct? 
A. The streetcar was here and the automobile was coming 
out about here (indicating). 

Q. Well, put a mark there. A. Right here (indicating 
with chalk). 

Q. And it was just about even with the curbline at the 
time the streetcar was there; is that correct? A. No, that 
is not correct. The automobile was out far enough that he 
could see the streetcar back here. 

Q. Could the streetcar see him? A. Yes. Both could see 
each other. 

Q. Where was he at the time you say the streetcar was 
there? I want you to fairly and honestly put a mark if you 
know. 
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Mr. Goff: If your Honor please, she has just put a mark 
there to indicate where the automobile was. 

The Witness: I said this mark was correct, but this mark 
was not correct (indicating). The automobile was about 
there, I would say (indicating). 

(Witness resumed stand.) 

113 Bv Mr. Brick: 

Q. Did you hear any gong sounded on the street¬ 
car before the accident? A. No, being on the inside, natur¬ 
ally I didn’t. 

Q. Could you judge the speed each one of these vehicles 
were going? A. No, I could not, but they were going a 
moderate speed. 

Q. What do you call a moderate speed, or can you judge 
speeds? A. No, I cannot. 

Q. Did you notice what happened at the time of the im¬ 
pact? A. At the time of the impact? 

Q. Yes. A. Yes. The streetcar and the car struck one 
another. The streetcar stopped, but the automobile didn’t 
stop. 

Q. He went around North Carolina Avenue, you say? 
A. He swerved around. 

Q. Where did the car come in collision with him? A. 
Right where I marked it up in there (indicating). 

Q. Up here (indicating on blackboard) ? A. Yes. 

Q. Do you know how wide this intersection is at 

114 that intersection there (indicating) ? A. No, I don’t. 

I never took time to measure it. 

Q. Now, at the time of the collision, how far up the inter¬ 
section was it that the streetcar stopped, the front of the 
streetcar ? 

The Court: Ask that over again. I didn’t get it. 

By Mr. Brick: 

Q. How far into the intersection was the front of the 
streetcar at the time it stopped? A. Right there where I 
marked. 
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Q. Well, where did it have a point of impact? A. Right 
where that smudge is. 

Q. In other words, at the time it hit, it is your testimony 
that it didn’t move at all. Is that correct? A. Yes, it did 
move. 

Q. Well, how far did it move? A. The streetcar didn’t 
move, but the automobile moved. 

Q. I mean from the time the streetcar hit the automobile, 
did it move at all? A. No, the streetcar didn’t move at all. 
Just the automobile. 

Q. You didn’t come out until after the automobile had 
gone around North Carolina Avenue? A. I didn’t come 
out at all until it was all over with and the conductor 
115 was trying to get witnesses to the fact on his side. 
That is all. 

Q. It is your testimony, however, that the streetcar was 
about 25 feet from the intersection at the time the automo¬ 
bile entered the intersection? A. I would say 20 to 25 
feet. 

Mr. Brick: No further questions. 

Mr. Johnson: I would like to ask a couple of questions, 
if I may, Your Honor. 

The Court: All right. 

Redirect Examination 
By Mr. Johnson: 

Q. Miss Sherwood, as you were standing at the window, 
is that window right on the corner? A. Yes, it is a square 
window, but where I was standing was diagonal like. 

Q. And before you noticed either of these vehicles, which 
direction were you facing? A. Looking straight up Eighth 
Street, looking straight up north. 

Q. When you saw the automobile for the first time, had 
it passed the window where you were standing? Had it 
passed beyond that? A. No, it couldn’t, because it is all 
window there. There was a door and a window. 
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Q. Now, is that window in a square like this, one 

116 facing north and one facing east? A. That is right. 

Q. Which one of these squares were you looking 
out of before you noticed the automobile? A. The north 
window. 

Q. The north window? A. Yes, right in front of me. 

Q. As you were looking north and saw the automobile for 
the first time, where was the automobile with reference 
to that window as looking straight out the window across 
B Street? A. Well, it is just right where I marked it at. 

Q. In other words, do I understand you to mean that 
the automobile had passed this window that you were look¬ 
ing out of when you first saw it? 

The Court: He doesn’t mean passed out of your vision, 
but he means looking straight ahead, had he passed by or 
had he yet reached it, or where was it? 

The Witness: No. I would say to divide the window it 
was right in between there. 

By Mr. Johnson: 

Q. Do you mean to divide the glass of the window and 
look right out? A. Yes, it is a very large window there. 

Q. After you saw the automobile, where did you 

117 look then to see the streetcar? A. Out the east 
window. 

Q. Did you have to change your position? A. Nope. 
Stood right still. All I had to do was turn my head and 
look to get a better view on the east side. That is all. 

Margaret W. Boudren was called as a witness for and 
on behalf of the defendant 

Direct Examination 

By Mr. Johnson: 

Q. Miss Bourden, please give the Court and jury your 
full name. A. Margaret W. Boudren, B-o-u-d-r-e-n. 
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Q. And where do you live, Miss Boudren? A. 815 B 
Street, Southeast. 

Q. Where is that with reference to the intersection 

118 of Eighth and B Streets? A. A half block east of 
that intersection. 

Q. And on which side of B Street? A. The south side. 

Q. Directing your attention to the 30th day of December, 
1944, which would be a year ago last December, did you 
witness an accident between a streetcar and an auto¬ 
mobile at the intersection of Eighth and B Streets? 
A. I didn’t actually see the accident, but heard the crash 
because I had seen an accident just a few minutes before 
on the opposite corner. 

Q. Where were you when you heard the crash ? A. The 
second floor, front room. 

Q. Where were you in the room? A. At the front 
window. The west window. 

Q. In what direction were you looking? A. I was look¬ 
ing west. 

Q. Were you looking in the direction of Eighth Street? 
A'. Yes, sir. 

Q. Just tell the Court and jury, then, if you will, Miss 
Boudren, what you saw and of your own personal knowl¬ 
edge know about this accident. A. W r ell, having seen the 
accident at North Carolina Avenue, the northwest corner 
of North Carolina Avenue, just about five minutes before, 
not more than five minutes, I had just left that scene 

119 because the cars pulled away and settled their dif¬ 
ferences a little further on. So then I went on and 

started to dress and was going out, and then three minutes 
after that I heard this crash and then I went to the window 
and saw the streetcar going north and just in a distance 
of seconds this automobile came around in front and I 
wondered why the automobile—you see, I couldn’t see the 
automobile because the streetcar had reached the intersec¬ 
tion, and it obstructed my vision. I couldn’t see the auto¬ 
mobile. 
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Then when I saw it drive around in front of the street¬ 
car, there was a question in my mind why— 

***#•#*•** 

By Mr. Johnson: 

Q. If I may interrupt you there, Miss Boudren, I want 
to ask you more about what you said about what you 

120 saw. When you heard the crash, 3 ’ou went to the 
window; is that correct? A. That is right. 

Q. And this chart here represents the rough drawing 
of the intertsection of Eighth and B Streets. This would 
be the south curb of B Street which continues east to go 
out here, and this is looking east, (indicating). 

I believe you said that your home was on the south side 
of B Street ? A. That is right. 

Q. And east of Eighth about a half block, is that correct? 
A. That is right. 

Q. As you looked out and looked toward Eighth Street, 
what sort of a window was it you looked out of? A. A 
three-sided bay window, and this was the west window. 

Q. Would you mind stepping down here, please, to the 
blackboard? 

(The witness proceeded to the blackboard.) 

Would you take this piece of chalk and indicate, if you 
will, on this blackboard just about where your house is 
located with reference to Eighth Street? A. Well, I am 
down here. You see, this is east (indicating). 

121 Q. Yes. A. This is my home down here and I was 
looking this way (indicating). This is the inter¬ 
section. 

Q. WTien you looked out of the window and looked in 
this direction, did you see the streetcar then? A. I sure 
did; saw it first. 

Q. Was the streetcar in motion or standing still? A. It 
had just come to a stop. 

Q. Now, how far had it proceeded across B Street at the 
time you saw it come to a stop? A. Almost to the inter- 
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section. I could see down the car not quite half, but more 
than a quarter. 

Mr. Johnson: May I explain to this witness what the 
intersection is, Your Honor? 

The Court: I think you had better. 

What I wanted you to tell us was how far the streetcar 
had proceeded northward into the intersection at the 
time you saw it come to a stop. A. I would say about here 
(indicating). I don ’t know what that mark is there, but that 
is not quite half. I would say there (indicating). 

122 Q. After you saw that, I believe you said you 
then saw the automobile. Is that correct? A. That 

is right. 

Q. Where was the automobile with reference to the 
streetcar then? A. It just came around this way, and it 
was going over to stop over here on North Carolina Avenue, 
but it swerved around and got over here (indicating). 

• •*••••••• 

Q. Now, at the time you saw the streetcar, the instant 
you saw the streetcar, could you see the automobile at that 
time? A. No. I was obstructed on account of the street¬ 
car. 

Q. Where did the automobile come from at the time you 
saw it? A. It came around in front of the streetcar. 

123 Q. And did it stop there? A. No. It was aiming 
to get over here to stop here on North Carolina Avenue. 

(The witness resumed the stand.) 

Q. Tell the jury, if you will, just how that automobile 
traveled from the time you saw it until it came to a stop on 
North Carolina Avenue. A. Well, it was going north a few 
feet and then it turned in front of the street car, right in 
front of the streetcar and went— 

Q. (interposing) How did it travel up Eighth Street 
toward North Carolina Avenue? A. It was going pretty 
rapidly then, but it went up on the west side of Eighth 
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Street. That is why I went into the picture, because I 
saw the car going up on the wrong side of the street. 

I didn’t know, however, that the automobile struck the 
streetcar or the streetcar struck it, but it was going up, 
and I said, “Wonder why that ear went up on that side of 
the street.” 

Mr. Brick: If your Honor please, she cannot testify as to 
what she wonders about. 

The Court: No. I think she is trying to keep within my 
directions, but the jury will not pay any attention to what 
the witness wondered. 

The Witness: Well, all right. 

• ••••••*•• 

124 The Witness: As I say, the car was coming u; 
Eighth Street on the wrong side of the street. I am 

not thinking that. I actually saw that. 

The Court: Yes. That part the jury will consider as your 
testimony. 

By Mr. Johnson: 

Q. Miss Boudren, did ylu later go over to the inter¬ 
section? A. Beg your pardon? 

Q. Did you later leave your home and go out to the inter¬ 
section? A. Just as soon as I dressed I went out, and a 
policeman was standing right at this intersection where the 
street-car was, and a gentleman was standing with him who 
afterwards turned out to be Mr. Smallwood. 

Q. What did you observe that at the intersection with 
reference to any marks or imprints? A. The imprint of 
the automobile wheels on this debris. It had melted enough 
to leave the imprint of the wheels as it swerved in front of 
the streetcar. 

Q. Where was that debris in the street with reference to 
the place where you saw the streetcar stop? A. On the 
tracks. 

Q. Was it farther into the intersection than where 

125 the car stopped when you saw it stop, or was it 
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nearer to the south side of the intersection? A. It 
was .just about in the middle. 

Q. Just about in the middle of the intersection? A. Yes. 

Q. Where was that with reference to where you had seen 
the front of the streetcar stop? A. It was not more than 
two feet or a yard in front of it. 

Q. Had the streetcar gone when you arrived over there 
at the intersection? A. Yes. The streetcar had gone. See, 
some twenty minutes had passed. 

Mr. Johnson: No more questions. 

Cross Examination 
By Mr. Brick: 

Q. Miss Boudren, when you first observed this, you 
observed it because of the crash, is that correct? A. On 
account of the crash, having heard the crash. 

Q. At that time the accident had already taken place? 
A. Yes. 

Q. And you looked out the window and saw the streetcar, 
you say, here (indicating)? A. Yes. 

Q. Did you see the automobile at the time you saw 
126 the streetcar? A. I did not. 

Q. Couldn’t the automobile have been here with¬ 
out your seeing it (indicating)? A. No, I saw the auto¬ 
mobile drive in front of the streetcar. 

Q. Well, did it drive this way in front of the streetcar 
and go that way (indicating) ? A. No, it went on the west 
side. 

Q. What do you mean by the west side? A. He was 
driving east, but he turned in there and went north on 
Eighth Street. 

Q. North on Eighth Street? A. On the west— 

Q. (interposing) Where was it when you first observed 
it, the automobile? A. Driving north. 

Q. Going this way, in other words (indicating) ? A. Yes, 
but on the other side, the west side. 

Q. On this side (indicating)? A. Yes. 
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Q. And then it went around here and parked (indicat¬ 
ing)? A. Yes. 

Q. But you didn’t actually see any part of the accident 
itself; is that correct? As I understand you, the 

127 streetcar had stopped when you saw it? A. Not 
quite. It just was coming to a stop. 

Q. You say you were twenty minutes dressing? A. 
About twenty minutes after that I went out. 

Q. Did you notice debris all the way up to this point 
from the center of the intersection (indicating) ? A. Yes. 
It stayed there for hours after that. 

Q. But the debris was all the way up to here, was it not 
(indicating)? A. Well, it was where the automobile had 
made the imprint. 

Q. How do you know it was the automobile made the 
imprint? A. Because I know, there wasn’t anything else 
there. Nothing else goes over that space in that time. 

Q. Did you see any debris from the streetcar? A. No, 
because that was on the track. That hadn’t gone forward 
at all. You see, this imprint of the wheels went across the 
tracks. 

Q. When you came, then, the streetcar had already gone, 
had it not? A. It hadn’t gone when I went to the window. 
Q. I mean when you came down to examine the debris, 
you couldn’t see the debris from your window, could 

128 you? A. No. 

Q. When you came down to examine it, was the 
streetcar there? A. No. 

Q. It had gone? A. Yes. 

Q. So that you couldn’t really tell what the debris was 
from, could you? A. I could. I knew it was from that 
automobile because the policeman hadn’t left the scene 
and nothing had gone over that section at all. 

Q. But the fact is you did not see this crash at the time 
it happened, is that correct? A. No, I couldn’t because the 
streetcar obstructed the automobile from my view. 

• •••#••• •• 



44 


129 Redirect Examination 

By Mr. Johnson: 

Q. Miss Boudren, are you familiar with the intersection 
of Eighth and North Carolina Avenue there as to 

130 whether there are any boulevard stop signs or car 
stop signs for northbound streetcars? A. I am 

familiar with it. 

Q. Did you notice at the time that you looked out and 
saw the streetcar whether there were any persons standing 
at the car stop waiting for the car? A. There was one 
passenger. 

Q. And was that a man or a woman ? A. A woman. 

Q. Where was she standing? A. She was standing wait¬ 
ing to get on this streetcar at the car stop. 

Q. Mr. Brick asked you about debris and where that 
debris was. Did you understand what he meant by the word 
“debris”? A. I think I did. 

Q. What was it you understood that he meant by that 
word? A. Well, it was snow that had turned to a little 
slush, and the dirt and mud which left a soft impression 
there which I would call debris, and that impression was 
left after the wheels of the automobile went over it. 

Q. Was that condition that you noted there all in one 
place or was it scattered? A. It was very marked 

131 where the automobile wheels went over it and it 
stayed there for quite sometime even though the sun 

became a little warmer as the time went on. I noticed it for 
several hours. 

Q. Over what area or what space there in the street did 
this condition exist that you speak of now, the mud and 
slush, and that condition that you referred to as debris? 
How much ground did it cover? A. The distance that is 
occupied by the two tracks and in between the two tracks. 
• ••••••••• 


45 


132 John D. Cole was called as a witness for and on 
behalf of the defendant 

• #**##***.* 

Direct Examination 
By Mr. Johnson: 

Q. Mr. Cole, give the Court and jury your full name, 
please. A. John D. Cole, C-o-l-e. 

• #*•*#**** 

Q. At about 10:45 in the morning of that day were you 
operating a streetcar north on Eighth Street approaching 
B Street, Northeast? A. Yes, sir. 

Q. What type of streetcar was it, Mr. Cole? A. It was 
a 1300, I believe. It was a modern, streamlined street- 
ear. 

133 Q. A stream-lined car? A. Yes, sir. 

Q. Where had you made your last stop before you 
arrived at B Street? A. At Pennsylvania Avenue. There 
are two stops there. There is one on each side of the street. 
There was then. 

Q. That is some distance from B Street? A. Yes, sir. 

• *••*****• 

134 By Mr. Johnson: 

Q. As you approached B Street, did you reduce 
the speed of your car, or did you continue at the same speed 
at which you had been traveling? A. I reduced it. 

Q. At what speed had you been traveling before you re¬ 
duced your speed? A. Oh, as high as 20 or 25 miles an 
hour, I imagine. 

Q. Where were you with reference to the intersection of 
B Street when you began to reduce your speed? A. about 
three-quarters of the way up the block. 

Q. Now, at what speed were you operating your car as 
you neared the intersection? A. About 10 miles an hour. 

Q. Why had you reduced your speed? A. There is a 
stop at the corner of North Carolina Avenue between B 
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Street and North Carolina Avenue, and there was some¬ 
one waiting to get on. There is a car stop there too. 

*#***••••• 

135 Q. Did you have an accident in the intersection, 
sir? A. Yes, sir, at B Street. 

Q. With an automobile? A. Yes, sir. 

Q. Did you see that automobile prior to the time of the 
accident? A. Yes, sir. 

Q. When you saw the automobile, where was your street¬ 
car with reference to the intersection of B Street? When 
you saw the automobile for the first time, I mean. 

136 A. I was about 20 feet from the intersection. 

Q. Suppose you come down here to the black¬ 
board a minute, Mr. Cole. A. All right. 

(The witness proceeded to the blackboard.) 

Q. This is a chart which represents Eighth Street pro¬ 
ceeding north and south, and B Street east and west. 

These are the lines which define B Street west and east. 
These double sets of Lines here represent the car tracks on 
Eighth Street (indicating). 

Now, when you saw the automobile for the first time and 
you were 20 feet from the intersection, where was the 
automobile ? A. It was about 40 feet down B Street. 

Mr. Brick: It was what? 

The Witness: It was on B Street about 35 or 40 feet from 
• the intersection. 

By Mr. Johnson: 

Q. At what speed were you traveling at that time? 
A. I was traveling about 10 miles an hour. 

Wait a minute; not at that time. I was traveling—yes, 
just about 10 miles an hour. 

Q. Did you notice anything with respect to the speed of 
the automobile as to how it was traveling? A. It 

137 looked like it was coming down the street pretty fast. 

Q. I want you to step up here now and take a 
piece of chalk and put a mark here on the northbound 
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streetcar track showing where your streetcar was with 
reference to the south curb line of B Street when you first 
saw the automobile. You can disregard any marks that 
are on the board at this time. A. Well, I might have been 
about like that (indicating). 

Q. Now, taking the portion of this drawing as best you 
can, place a mark on B Street where the automobile was 
when you first saw it. 

(The witness placed a chalk mark on the blackboard.) 

Mr. Johnson. You may resume the witness chair. 

(The witness resumed the stand.) 

By Mr. Johnson: 

Q. I want you to tell the Court and jury in your own 
words what occurred from that time on when you first saw 
the automobile as you just testified. A. As I say, I had my 
brakes on there where I saw the automobile, but just before 
I got to the intersection I saw that neither of us were going 
to stop, or just about the intersection. I mean, I saw he 
wasn’t going to stop, because there was ice on the streets, so 
I applied my brakes and went into emergency, what 
138 they call emergency. That throws sand on the car 
tracks and all the brakes on. 

The car kept coming and when he got into the inter¬ 
section, why, I saw his front wheels were turned, and I 
noticed he was coming in a straight line, so there wasn’t 
anything I could do except sit there, so when he hit into me, 
he bounced off and went up North Carolina Avenue. 

Q. Where was the automobile when you first noticed that 
he was not going to stop ? Where was he then ? A. He was 
about 10 feet from the intersection. 

Q. And where was the front of your street car there then 
with reference to the south curb line of B Street? A. Just 
entering the intersection, just about in line with it. 

Q. Where was your car with reference to the intersection 
or the south curb line of B Street when you applied your 
emergency brakes, when you threw your car into emer- 
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gency? A. With reference to the south line? Just about 
the same place. Just at the intersection. Just where I went 
into the intersection. 

Q. Can you step down again, Mr. Cole, and point out 
for us on the blackboard, please? 

(The witness proceeded to the blackboard.) 

Q. Just show the jury, if you will, with a piece of chalk, 
where the front of your car was with reference to this inter¬ 
section when you went into emergency. 

139 (The witness placed a chalk mark on the black¬ 
board.) 

Q. Now, where was the automobile? Just put a mark 
where the automobile was at that time. 

(The witness placed a chalk mark on the blackboard.) 
Q. Now, did you form any judgment as to the speed at 
which that automobile was traveling at the time you first 
saw it? A. I guess he was going about 20 miles an hour; 
20 or 25. 

Q. From the time you first saw it? A. From the time I 
first saw it? 

Q. Yes. A. Did you say first saw it? 

Q. Yes, sir. A. Yes. 

Q. Now, was there any change? What, if any change, 
was there in the speed of the automobile between that time 
and the time you saw him 10 feet from the intersection? 
A. Very little. 

Q. Did the automobile seem to be operated in a normal 
way or an unusual way? 

**•••••••• 

140 The Court: Well, how was the automobile being 
driven if you know? 

The Witness: You mean recklessly or what? 

The Court: No, not any conclusions. Anything you ob¬ 
served about that automobile you can tell. 

The Witness: Well, you mean when I first saw it or when 
he got close to me? 

The Court: When do you mean, Mr. Johnson? 
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Mr. Johnson: When he first saw it, Your Honor. 

The Witness: Well, when I first saw it, he might 

141 have been driving a little fast, but not specially too 
fast. 

(The witness returned to the witness chair.) 

By Mr. Johnson: 

Q. Did you continue to observe this automobile as it 
entered the intersection and came across? A. Yes, sir. 

Q. Describe to the jury what the actions of the auto¬ 
mobile were as it came into the intersection and crossed. 
A. Well, when it came into the intersection, right after it 
crossed the intersection line I noticed his wheels were 
turned, but it was coming straight on, sliding. 

Q. Which wheels were turned? A. The front wheels, 
turned to the left. So when they came on it, and when we 
met, why my street car kind of gave him a shove, and that 
helped the wheels and it was on up Eighth Street the way 
his wheels were turned. 

Q. What part of your car and what part of the auto¬ 
mobile came together? A. The left front of my streetcar 
and his right front fender and his doors and his right rear 
fender were mashed. 

Q. Now, after the impact occurred, how far did your car 
go before stopping? A. About three feet. 

Q. And when your car came to a standstill, where was 
this with reference to the center line of B Street? 

142 A. About three or four feet over the center line. 

Q. What happened to it after the impact, to the 
automobile? A. It, what I call, bounced off and went up 
Eighth Street and turned up North Carolina Avenue and 
stopped about 30 feet up North Carolina Avenue besides a 
post up there. 

• ••••••••* 

143 By Mr. Johnson: 

Q. What, if any, signal did you give as your car 
approached and entered the intersection ? A. I rang the 
belL 
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Q. Where were you when you rang your bell? A. I 
started ringing my bell about 30 or 40 feet from the inter¬ 
section. 

Q. Did you ring your bell any more after that and before 
the crash occurred? A. Well, when you apply your brake, 
that rings your bell too. I don’t have to ring it then. 

144 Q. How does that work? A. It is all connected to 
your brake. It sands your tracks and rings your bell. 

Q. Tell the jury what happened, Mr. Cole. A. When you 
apply your brakes, it puts sand on the tracks and makes a 
continuous ringing of the bell and applies all your brakes 
automatically on these street cars. 

• ••••••••• 

Cross Examination 

By Mr. Brick: 

Q. On December 30, 1944, how many days had you been 
operating a streamlined streetcar? A. Altogether, sir? 

Q. Yes. A. Around 30 or 40 days, I imagine. 

Q. As a matter of fact, didn’t you have a conversation 
with a policeman in this case, a Mr. Smith? A. When do 
you mean, sir ? 

Q. After the accident he came over to the car barn and 
talked to you? A. Yes, the same day. 

Q. Do you remember talking to Mr. Smith? A. Yes, sir. 
Q. Isn’t it a fact you told him you had only been 

145 operating a streamlined streetcar 14 days? A. As 
being paid for that long, yes, sir. You see, I was in 

training for longer than that. 

Q. And weren’t you asked that question on the scene of 
the accident by Mr. DiNenna, the passenger in Mr. Small¬ 
wood’s car? A. There are two points to that, you see, sir. 
By myself, that is right, but I had been operating them be¬ 
fore. 

Q. But you had been on your own only 14 days at the 
time of this accident? A. On my own; yes, sir. 
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Q. You just testified that you were 30 or 40 feet down 
here when you started to ring your bell (indicating). 
A. Yes, sir. 

Q. And what was the occasion of ringing your bell 30 or 
40 feet from the intersection ? A. I always ring my bell at 
any intersection. 

Q. What did you do on this occasion? A. Rang my bell. 
Q. On every intersection you come to, you always ring 
your bell 30 or 40 feet? A. Yes, sir. Not 30 or 40. 

Q. At that time did you diminish your speed? A. Yes, 
sir. 

Q. That is 40 feet from the intersection? A. Yes, sir. 
Q. Where were you when you first saw this auto- 

146 mobile? A. About 20 feet from the intersection. 

Q. That would put you down about here, would it 
not (indicating) ? A. Yes, sir. 

Q. And at that time you say he was 40 feet down here 
(indicating) ? A. Yes, sir, just about. 

Q. As a matter of fact, isn’t there a building over here 
(indicating) ? A. Yes, sir. 

Q. Well, could you see 20 feet away, could you see an 
automobile 40 feet down B Street with that building in the 
way? A. The building is not in the way, sir. There is a 
wide sidewalk there. 

Q. And you want the jury to believe that when you were 
20 feet down here, you could see this 40 feet down that 
street (indicating)? Is that correct? A. Just about, yes, 
sir. 

Q. Now, where were you when the automobile entered the 
intersection? A. I was in the intersection. 

Q. How far were you—here (indicating)—at that time? 
A. No, sir, not quite that far. 

147 Q. How far were you into the intersection? Will 
you give it to us in feet ? A. When he first entered 

the intersection, and when he got here, where were you 
(indicating) ? A. I was about four or five feet in the inter¬ 
section. 
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Q. In other words, you were four or five feet in the inter¬ 
section when he entered it? A. Yes, sir. 

* Q. How wide is this street? A. I really don’t know, sir, 
but it has the feet there. That is about right. 

Q. How fast were you going at that time when you were 
four or five feet in the intersection? A. I must have been 
going about five or six miles an hour. 

Q. You had diminished your speed down to that at that 
time? A. Yes, sir. 

Q. As a matter of fact, at that point, where was the 
automobile when you were about four or five feet in the 
intersection? A. You mean when I— 

Q. When you were four or five feet in the inter- 

148 section, where was the automobile? A. He was just 
entering the intersection. 

Q. He was entering right here (indicating). Do you know 
how wide it is from there over to there (indicating)? A. 
No, sir, I don’t. 40 feet? 

That is what it says. 

*•«*•••••• 

149 Q. How far in the intersection was it that the 
streetcar and the automobile came together? A. 

About 10 or 12 feet. 

Q. Would you say that that was the point (indicating) ? 
A. Yes, sir. 

Q. Did you get out of the street car after the collision? 
A. Yes, sir. 

Q. Did you notice debris around there? A. What, sir? 
Q. Did you notice debris and side skid marks in the 
street? A. No, sir. 

Q. You didn’t notice it? A. No, sir. 

Q. Did you pay any attention? Did you look for it? A. 
Well, it was ice, sir. You couldn’t see any. 

Q. There was no debris or no skid marks on the ice when 
you got off the street car. Is that correct? A. No, I 
wouldn’t say that. I say I didn’t look for it because it was 
ice. There had been cars over i^t before. 
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Q. Do you know whether or not there was any? 

150 A. Skid marks? Yes, sir. 

Q. I mean side marks showing this car had been 
pushed up the street, or debris? A. No, sir, I didn’t notice 
it. 

Q. You didn’t notice that at all? A. No, sir. 

Q. So then you are not qualified to testify as to whether 
there was or not; is that correct? A. Yes, sir. 

Mr. Johnson: That is argumentative, anyway, Your 
Honor. 

The Court: Well, the witness said he didn’t look for it 
nor did he notice any. 

I don’t know whether we are still using the same defini¬ 
tion of debris or not. 

Mr. Brick: I mean by debris, any dirt from off of the 
street car or automobile or any paint marks or such as that, 
or any deep bites in the ice due to side skid marks or any¬ 
thing. 

By Mr. Brick: 

Q. Did you notice any of those things? A. Well, not 
any more than you would with a street car pushing a car. 
It wasn’t exactly a solid hit. 

Q. Well, did the street car push the automobile? A. Push 
the automobile? Yes 

Q. How far did it push it? Sideways, that is. 

151 A. Well, the street car couldn’t have pushed it over 
three or four feet. 

Q. So at the time the collision took place, the street car 
was in motion? A. Yes, sir. 

Q. And how fast had you been going from Pennsylvania 
Avenue towards the intersection of 8th and B? A. My 
fastest speed? 

Q. Yes. A. About 20 or 25 miles an hour. 

Q. And when was it that you say you diminished the 
speed? A. Oh, about 40 feet from the intersection. 

Q. So that when you were about 60 or 70 feet from the 
intersection, you were going 25 miles an hour. Is that 
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correct ? A. No, sir. I was a little further than that. 60 
feet; I was further away than that when I diminished my 
speed. 

Q. Well, tell us how far away you were? A. In feet? 

Q. Yes, in feet. A. I guess I was about 80 or 90 feet. 

Q. Are you sure of that? A. No, sir, I am just guessing. 
I had started stopping. 

152 Q. How long had you been on this particular run ? 
A. Two weeks. 

Q. And again I ask you who entered the intersection 
first? A. I did, sir. 

• • • * • • • - * • • 

156 Wilhelmina B. Patterson was called as a witness 
for and on behalf of the defendant 

#*##**••** 

Direct Examination 

% 

By Mr. Johnson: 

157 Q. Directing your attention to December 30, 1944, 
were you in the vicinity of the intersection of Eighth 

and B Streets about 10:45 on the morning of that day? 
A. Yes. I was on the streetcar. 

Q. In what direction was that streetcar moving, and on 
what street? A. North on Eighth Street. 

Q. Were you on the car when it arrived at Eighth and 
B Streets? A. Yes. 

Q. Did anything unusual occur there? A. Well, just 
before he entered the intersection, he sounded the gong, and 
on entering it, and I looked up and when I did I saw a car 
coming and it was some distance from the intersection. 

Q. Was there an accident there between the streetcar 
and that automobile? A. Yes, there was. 

• ••••••••• 

158 Q. Were you seated or standing as a passenger? 
A. Seated on the left-hand side of the car. 
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Q. About what part of the car? A. Well, I should say 
about the middle of the car or near the middle; somewhere 
in there. 

Q. Were you on a double seat or a single seat? A. Well, 
no, it was a double seat. But there was nobody in the seat 
with me. 

Q. Were you seated next to the aisle or next to the win¬ 
dow? A. Next to the window. 

Q. Now, as you approached, as the car approached the 
intersection of B Street, where were you looking? A. Well, 
when the gong sounded, I looked down B Street. Of course, 
you know, the lights would come right in on you and I 
looked down, and I saw the car coming, and I thought, too, 
that he had plenty of time to stop, and thought he was 
going to do that, but instead he kept coming, and the car 
was moving along very slowly, and when he got to the inter¬ 
section, instead of stopping, he swerved left. 

159 Q. Miss Patterson, don’t say what you said or 
thought, but just what you saw and what you heard. 

Now, when you first saw this automobile, where was it 
with reference to the intersection of Eighth Street? 
A. It was some distance from the intersection of Eighth 
Street coming very fast up B Street. 

Q. Do you drive an automobile, Miss Patterson? A. Yes, 
I do. 

Q. How long have you driven an automobile? A. Well, 
at least about five years, nearly five years. 

Q. Do you have a license to drive in the District of Co¬ 
lumbia? A. Yes, I do. 

Q. Now, from your experience in driving an automobile, 
are you able to estimate the speed of other cars or vehicles 
on the street? A. Well, I judge between 20 and 25 he was 
coming, and it was very icy, and I thought it was fast. That 
is all. 

Q. Is that your judgment of the speed of this automo¬ 
bile? A. I think so. It was coming rather fast. 
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Q. Can you give us some estimate or information as to 
how far the automobile was from the intersection of Eighth 
Street when you saw it? 

**•#•*••*• 

160 The Witness: No. 

The Court: In feet. 

The Witness: Well, I don’t believe I could, but he cer¬ 
tainly was back of the intersection. 

By Mr. Johnson: 

#*#*•*••*• 

Q. At that time, Miss Patterson, where was the 

161 streetcar at the time you first saw this automobile 
with reference to the intersection of B Street? A. It 

was in the intersection of Eighth Street, because I could 
not have seen the car had he not been in the *intersection. 

Q. Would you step down and look at this chart on the 
blackboard, please? 

(The witness proceeded to the blackboard.) 

This represents a drawing of the intersection there, Miss 
Patterson, and this is Eighth Street going north, and this 
is B Street going east. 

Now, these lines here represent curblines. Do you under¬ 
stand? A. Yes. 

Q. These would be the four corners of the intersection of 
Eighth and B. These dotted lines represent the extension of 
these curblines across Eighth Street here on B, and across 
B Street along Eighth, the Eighth Street curblines. Do you 
see? A. Yes. 

Q. This area in here within these dotted lines is the in¬ 
tersection. 

If you could point out for the benefit of the jury, you say 
you were on the streetcar going north on Eighth Street? 
A. Yes. 

162 Q. Could you point out where the automobile was 
in proportion with this drawing here, from this line 

where it would have entered Eighth Street when you first 
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saw it? A. Well, I must have been on the car, say, about 
here (indicating), just about enough to clear the intersec¬ 
tion here and see down B Street. 

I thought he was back this way and fully expected him to 
make a stop. Instead, he couldn’t— 

Mr. Brick (interposing): If Your Honor please, I don’t 
think she ought to testify like that. 

The Court: I don’t believe the witness can tell the dis¬ 
tance. You have tried it at different times and she has 
kept saying she thought what it was going to do. 

You asked her to point on the board how far back it was. 

Mr. Johnson: Yes, sir. 

The Court: I don’t think the witness can do it. 

Mr. Johnson: I thought she didn’t understand the ques¬ 
tion, Your Honor, and I would like to ask her again and see 
if she does. 

The Court: Ask her again and let’s see if she can. 

Wait until the question is asked, and then you answer it 
responsive to the question. 

Now, put the question, Mr. Johnson. 

By Mr. Johnson: 

Q. Miss Patterson, just answer this question if you 
163 can. Can you point out on that diagram there the 
position in which the automobile was when you 
first saw it with reference to the intersection of Eighth 
Street? 

(The witness pointed to a spot on the blackboard.) 

Will you take a piece of chalk and mark that place, please ? 

(The witness marked the spot on the blackboard with 
chalk.) 

Also, if you will, point out the position in you can of the 
front of the streetcar at the time that you saw the automo¬ 
bile for the first time. A. I was sitting toward the center. 
The front was certainly in front of me. It must have been 
about there (indicating). 

Q. Now, will you make a chalk line of that? 
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(The witness make the chalk mark on the blackboard.) 

Now, do yon understand these lines here, that they repre¬ 
sent car tracks (indicating) ? A. Yes, I do. 

Q. Now, you were northbound, so that this would be the 
car track that you were on? A. Yes. 

Q. So make a mark on that track, if you will. A. Well, 
would this be the track (indicating) ? 
#**•#•**** 

164 Bv Mr. Johnson: 

Q. Now, Miss Patterson, the first time you saw the 
automobile, what was the speed of the streetcar at that time ? 
A. About ten miles. He was creeping slowly betweeen ten 
and, I would say he couldn’t have gone fifteen, but he was 
slowing down to ten. 

Q. Would you please describe the manner in which the 
two vehicles came together, if you know? A. Well, I saw 
the car make a left swerve in the direction that the streetcar 
was going, and, of course, I knew he couldn’t turn; he cer¬ 
tainty hit that car. I wasn’t in a position where— 

Q. Was the streetcar in motion at the time of the 

165 impact ? A. The streetcar stopped suddenly, and so 
far as I could see, the streetcar was in a full stop, 

and as I looked out the automobile had cleared the left side 
of the street. Now, that was all I could see. I knew he had 
hit the car because there wasn’t any way— 

Q. (interposing) The last time you saw the automobile, 
and before the impact, in what direction was it traveling? 
A. Once again, the question, please. 

Q. The last time you saw the automobile before the im¬ 
pact, in what direction was it traveling? A. Left, and 
swerved going the direction of the streetcar. 

Q. Did you see what part of the automobile came in con¬ 
tact with the streetcar? A. No, I didn’t. 
**•*•**•*• 

Q. Do you know where the other tracks are that come in 
the opposite direction? There are two sets of tracks there, 
are there not? A. Yes, there are two tracks there. 
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Q. And you saw the automobile turning to the left, had 
it then reached the other rails of the southbound rail on 
Eighth Street? A. I couldn’t see that from the left 
side. 

166 Q. Beg pardon? A. I couldn’t see that from the 
left side. I only saw that the automobile had cleared 

the left side. The car stopped that I was on going north, and 
the automobile certainly must have hit on a sideswipe and 
gone on in front of it because the car came to a full stop. 

Q. Do you judge that from the manner in which the auto¬ 
mobile was coming toward the track? A. Yes. If the auto¬ 
mobile had not had that left turn, it would have hit head on 
into the streetcar just about where I was sitting by that 
time. 

Q. How far did the streetcar move after the impact oc¬ 
curred? A. Well, he stopped almost the instant it hap¬ 
pened because I think he must have seen it coming, and he 
did jam the brakes and stop it at once. He was almost in a 
stop going at ten miles, and he stopped at once. 

Q. You estimated his speed at ten miles an hour at that 
time? A. At that time? 

Q. Where was the streetcar when you say he was going 
ten miles an hour? A. He was in the intersection getting 
ready to make a stop. 

• •••••••*• 

167 Cross-examination 

By Mr. Brick: 

Q. At the time of the impact or collision, was the street¬ 
car moving at all? A. Well, both were moving. Now, 
whether he had a sideswipe or not, I think it must have been 
sideswiped, but I know the streetcar stopped and the auto¬ 
mobile didn’t because when I looked, to the left side, it had 
cleared. 

Q. At the time of the impact, isn’t it a fact that the 
streetcar pushed the automobile up the street a way? 
A. I couldn’t have seen that. 
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Q. How fast was the automobile going before it entered 
the intersection? You said it was going very fast. A. It 
looked like between 20 and 25. 

«••••••••* 

202 Recross-examination 

By Mr. Brick: 

Q. How many people were on the streetcar? A. I don’t 
know. 

Q. Do you have any idea? A. Well, it was not packed. 
That is all I can tell you. 

Q. Were there 25? A. I am sure I don’t know. I really 
didn’t pay much attention. 

Q. Do you have any idea? A. I told you it wasn’t packed. 
It wasn’t full at all. 

203 Were all the seats taken but one or two? A. That 
I don’t know. There was no one on the seat with me. 

Q. And you don’t know how many people were on it? 
A. No. 

Q. Were there more than ten? A. I judge there might 
have been. 

*#*****••• 

A. Blaine Miles was called a a witness for and on behalf 
of the defendant. 

• ••#•••••• 

Direct Examination 
By Mr. Johnson: 

Q. Mr. Miles, please give the Court and jury your full 
name. A. A. Blaine Miles. 

Q. Where do you reside, Mr. Miles? A. 3533 Columbia 
Pike, Arlington, Virginia. 

204 Q. What is your occupation? A. Principal In¬ 
spector for Equipment of the Public Utilities Com¬ 
mission for the District of Columbia. 
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Q. How long have you held that position? A. T have 
been with the Commission going on 16 years. 

Q. What are your duties in that position? A. I am re¬ 
sponsible for the safety of all equipment and I also handle 
track construction projects and check up on those. 

Q. What equipment do you refer to ? A. Street railway 
equipment and streetcars. 

Q. Are you familiar with the various types of cars oper¬ 
ated by the Capital Transit Company? A. I am. 

Q. And the equipment of those cars ? A. I am. 

Q. Are you familiar with car No. 1150? A. I am. 

• **#•#•* #* 

205 Q. What is the braking equipment on the car? 
A. The braking equipment; you brake the dynamic 

of the motors and the airbrake on the tread of the wheel, 
and also the magnetic tack brake. 

• *#*••**#• 

206 Q. Are you familiar with the stopping distances 
of that car with those brakes? A. Yes, sir, I have 

made a great many tests on those cars. 

Q. Now, if this car was being operated at a speed of 25 
miles an hour on a dry level track, and the brakes were ap¬ 
plied in emergency, in what distance would it, in your opin¬ 
ion, come to a stop? A. The braking distance, which we 
term as after the brakes are applied, that does not, of 
course, include the reaction of the operator; it would be 
about 72 feet at 25 miles an hour. 

Q. What do you refer to when you speak of the reaction 
of the operator? A. Well, of course, there is no way 

207 I can know what the reaction of the operator is, so, 
therefore I do not include that in my brake test. 

The Court: But he is asking you what do you mean by 
the term 4 4 reaction ’ \ 

The Witness: That is the time that the operator knows 
he has got to make a stop. 

The Court: I understand, but I wanted you to explain 
it for the record and the jury. 
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The time elapsing between the time he observes the neces¬ 
sity for stopping and his actual pushing of the pedal to the 
floor. 

The Witness: Yes, sir, that is right. 

By Mr. Johnson: 

Q. If this car were operated at a speed of 10 to 15 miles 
per hour, in what distance would it stop? A. At 10 miles 
an hour, the braking distance would be about 15 feet, and 
then that varies as you go up to a little higher speed. 

At 11 miles an hour it would be about 15 feet; at 12 miles 
per hour, 17 feet; and then when you get up to 13 miles per 
hour, it is about 20 or 21 feet, and 14 miles per hour would 
be around 24 to 25 feet, and 15 miles would be around 
28 feet. 

Q. Have any tests been made by you, Mr. Miles, to 
208 determine the average reaction time of an operator 
of a streetcar? A. No, sir. 

Q. Are you familiar with the streetcar tracks on Eighth 
Street, Southeast, at the intersection of B Street? A. Yes, 
sir. That is underground construction. 

Q. How many sets of tracks are there, Mr. Miles. 
A. Double tracks. 

Q. What is the distance between the two rails of the 
northbound track? A. Your running rails, wheel rails, is 
a gauge of 4-81/4. Four feet 814. That is a standard wheel 
gauge. 

Q. Is the southbound track there the same width ? A. Yes. 

. Q. What is the width of the space between the two sets 
of rails? A. About 5 feet, or 5 feet 2. I think that is a 
5 foot strip in there. It would not vary more than 2 or 3 
inches anyway. We have a 10 foot track center in some 
places and 10 foot 6 inches in other places, but I think that 
is a 10 foot track center from slot to slot, which would give 
you about 5 feet in the dummy strip. 

Q. What is the width of the streetcar? A. The PCC 
type streetcar is 8 feet 4 inches wide. 
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Q. Would that or would it not leave an overhang 

209 of the car beyond the rails ? A. The overhang is ap¬ 
proximately, I would say, around 20 inches. The 

maximum overhang would be about 20 inches. 

Q. And that would apply to both sides of the car? A. Yes. 
Q. Mr. Miles, assuming that a streetcar was traveling at 
a speed of 10 miles an hour, between 10 and 15 miles per 
hour, and while so traveling the brakes were applied in 
emergency, and those brakes were applied as the front of 
the car reached the south curbline of B Street, and while the 
car was still in motion a collision occurred 10 feet north of 
that curbline and, after the collision, the car traveled to a 
point approximately 3 feet beyond the center line of B 
Street, which is 35 feet wide or a distance of 17, approxi¬ 
mately 17 feet. Would you be able to estimate from that 
the speed at which the car was traveling? A. If it covered 
17 feet? 

Q. Stopping in 17 feet. A. Well, the braking distance, 
what we term the braking distance, it would be 12 miles 
per hour. 

Q. Would that or would it not be a good emergency stop? 
A. Yes, indeed. 

Mr. Johnson: That is all. 

Cross-examination 

By Mr. Brick: 

210 Q. Mr. Miles, assume a streetcar was going along 
Eighth Street at 25 miles an hour and diminished its 

speed down to about 10 miles an hour when it got from be¬ 
tween 80 and 90 feet from the intersection going north to¬ 
wards Eighth and B, and also assuming that he put his 
brakes on, not his emergency, but just his brakes, in how 
much distance at 10 miles an hour could he have stopped 
that streetcar with brakes? A. When you get down to 10 
miles an hour, there is very little difference in the emer¬ 
gency and the regular dynamic and track brake, because 
you are getting down to the speed of around 10 miles an 
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hour, and I have never made the test except in emergency, 
because I want to know, of course, what the best the car 
can do is. 

The Court: I think somebody misunderstood the ques¬ 
tion. You contemplated the application of the emergency 
brakes with it running at 10 miles an hour, didn’t you? 

Mr. Brick: That is right. 

The Witness: Well, 13 feet. 

r 

By Mr Brick: 

Q. In your opinion, there is f not much difference when the 
streetcar is going 10 miles an hour, whether you just put the 
brakes on or the emergency. A. There is some because 
you do get the sand in the emergency, and you get all the 
brakes a little bit quicker. 

211 Q. Now, on this northbound track there is a center 
piece there, is there not? A. Yes. 

Q. What do they call that? A. Between the double 
track? 

Q. Yes. A. That is a dummy strip. 

Q. Let me ask you this question: Do new streamlined 
streetcars have bumpers on them? A. They have a bumper. 
It is also a coupling or an anti-climber. 

Q. Would you come over tp the blackboard and draw with 
a piece of chalk an idea of that bumper? 

(The -witness stepped to the blackboard. 

A. It is like this, with three corrugated pieces on the 
side over here, and there is a little coupling place in the 
center here that sticks out (indicating). 

Q. Is that like three separate shells? A. No, it is one 
shell, but with three indentations there. That is what we 
call an anti-climber all the way around there. 

Q. There are three pieces protruding? A. It does not 
really protrude, because they are all flush. But they do not 
come above what we call the anti-climber where they 
couple-up. ~ 
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212 Q. In other words, the anti-coupler is in front of 
it like a snout sticking out there, is that correct? 

A. Yes. That is about three inches in depth and possibly 
about 18 inches in width. 

• •••••*••* 

Redirect examnation 
By Mr. Johnson: 

Q. Mr. Miles, is there a portion of the front of the car 
called the apron? A. The apron is that part that extends 
in the front the same as we could call the skirt on the side. 
It extends down to about 13 to 15 inches above the wheel 
rail and it is curved so it is higher in the center than it is 
on the side. 

Q. As you look at the front of this streamlined car, is 
there any bumper protruding out from it like there would 
be, for instance, on an automobile? A. No. 

Q. How does it look to look at it ? A. Well, it is just as 
I say, the anti-climbers are used to couple up on in case we 
have to tow a car in or push a car, and that is about three 
or four inches in depth, but the other or front part is also 
to act as an anti-climber too. 

213 The Court: What is the term you use, anti-climber? 
Mr. Johnson: What do you mean by anti-climbers? 

The Witness: Well, in case they want to push anything 
out, that the car won’t go up or down, but will stay in that 
one position. 

Recross examination 

By Mr. Brick: 

Q. Just to make this clear, Mr. Miles. In between these 
indentations there are rivets in between there, rivetted into 
the car, is that correct? A. But they are inserted a little 
back. They are not flush with the others. 

Q. That is correct. In other words, they are in this little 
shell back here (indicating) ? 

• ••••••••• 
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221 Motion for Directed Verdict in Favor of De¬ 
fendant—Renewed. 

• #•••••••• 

309 The Court: I will state for the record that upon 
consideration of the matter, the Court will give a 

charge in the last clear chance. 

That is the charge I have just given to my secre- 

310 tary. I don’t think anyone of you will have any ob¬ 
jection to the form of it. 

Mr. Johnson: I do object to the charge, however. 

The Court: Note an exception to the defendant for the 
giving of the charge. 

• *••*••••• 

311 Charge to the Jury. 

319 You are instructed that the defendant’s streetcar 
track was in and of itself a signal and notice to the 
plaintiff that cars would pass over said tracks at more or 
less frequent intervals. You are, therefore, instructed that 
it was the plaintiff’s duty to look and listen before he at¬ 
tempted to cross over said streetcar tracks. If you find the 
evidence that the plaintiff failed to look and listen, then 
that constitutes negligence on his part as a matter of law, 
and if that contributed to his injuries, prevents any recov¬ 
ery by him in this case, unless the doctrine of last clear 
chance which will be explained to you has application. 

Now, the doctrine of last clear chance. The plaintiff in 
this case relies upon a doctrine which is known as the last 
clear chance. I don’t mean that is the only thing that he re¬ 
lies upon, but he invokes that in the event you find that he 
was contributorily negligent. 

You need not concern yourselves with this doctrine unless 
and until you first shall have found that in the evidence 
leading up to the accident in question, both the plaintiff and 
the defendant were guilty of negligence that proximately 
caused such accident. 
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Should you find this to he the fact, then the doctrine of 
last clear chance may be invoked if you further find from 
the evidence that each of the four elements which I 
320 shall name existed. 

First, that the plaintiff was in a position of dan¬ 
ger, or peril, and, second, that the plaintiff was oblivious to 
the danger or peril, or unable to extricate himself from such 
position of danger or peril, and, third, the driver of the 
Capital Transit Company streetcar was aware, or by the 
exercise of reasonable care should have been aware of 
plaintiff’s danger or peril, and obliviousness or inability to 
extricate himself from such danger or peril; and, fourth, 
the driver of the streetcar with the means available to him 
was able to avoid striking the plaintiff’s automobile after 
he became aware or in the exercise of reasonable care 
should have become aware of his danger or peril and oblivi¬ 
ousness or inability to extricate himself from danger or 
peril, and he then failed to do so. 

If, under the instructions which I have given you, you 
find that it is appropriate to consider the doctrine of last 
clear chance, and if you further find from a preponderance 
of the evidence that each of the four elements existed with 
respect to the accident in question, then the contributory 
negligence of the plaintiff would not bar him from re¬ 
covery. 

326 (Thereupon, at 2:30 o’clock p. m., the jury retired to 
consider of their verdict.) 

328 Verdict of the Jury. 

(At 4:00 o’clock p. m., the jury returned to the court¬ 
room, and returned their verdict as follows: 

The Deputy Clerk: Mr. Foreman, has the jury agreed 
upon a verdict? 

The Jury Foreman: They have. 
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The Deputy Clerk: Do you find for the plaintiff or for 
the defendant? 

The Jury Foreman: We find for the plaintiff. 

The Deputy Clerk: In what amount, sir? 

The Jury Foreman: $4,500. 

The Deputy Clerk: Members of the Jury, your foreman 

says you find for the plaintiff in the sum of $4,500. Is this 

your verdict so sav vou each and all ? 

•/ * * 

(The members of the jury nodded affirmatively.) 

• *•#***••• 
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In this brief, the appellee will be designated as “ plain¬ 
tiff’ \ and the appellant as “defendant”. 


Summary of Argument 

I. The evidence did not show that the plaintiff was 
guilty of negligence as a matter of law. 
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II. There was sufficient evidence upon which to sub¬ 
mit the case to the jurv upon the doctrine of last clear 
chance. 


Argument 

I. 

The instruction appearing in the plaintiff’s Supple¬ 
mental Index was consented to by the defendant. The 
plaintiff then contended and still contends that this in¬ 
struction is not the law in the District of Columbia and in 
any event follows closely the situation in the case of Regal 
Cleaners and Dyers vs. Pessagno, 71 U. S. App. D. C. 199. 

The following traffic regulations (App. 29) were intro¬ 
duced in evidence in behalf of the plaintiff: 

“22(b). No person shall drive a vehicle upon a high¬ 
way at a greater speed than is reasonable and prudent, 
having due regard to the traffic, surface, and width 
of the highway, and the hazard at the intersections, 
and any other conditions then existing.” 

“22(c). The speed of any vehicle on any street, high¬ 
way, or bridge in the District of Columbia shall not 
exceed 25 miles per hour except as hereinafter speci- 
ically provided, or as may otherwise be indicated by 
official signs.” 

“28(a). A vehicle approaching an intersection shall 
slow down and be kept under such control as to avoid 
colliding with pedestrians or vehicles. The driver of 
a vehicle approaching an intersection, shall yield the 
right-of-way to a vehicle wrhich has entered the inter¬ 
section. 

“When two vehicles enter the intersection at the same 
time, the driver of the vehicle on the left shall yield to 
the driver on the right.” 

The plaintiff testified that as he approached the inter¬ 
section going east on B Street, at a speed of ten to twelve 
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miles per hour (App. 8, 9,12,13) and that as he entered the 
intersection, he slackened his speed from 8 to 10 miles 
per hour by taking his foot off the accelerator (App. 12). 
He further testified that the streets were icy (App. 10) and 
that he slowed down due to ruts and gullies in the streetcar 
tracks (App. 11). At the time plaintiff entered the inter¬ 
section, the streetcar was €0 feet from the intersection 
and was going 25 miles per hour (App. 8, 9, 12, 14) and 
that the first time plaintiff had seen the streetcar was 
“about as I got to that corner” (App. 13) and he esti¬ 
mated his distance from the intersection as “it was not 
over a couple of feet, I guess, from the corner.” (App. 
14.) The plaintiff further testified that when he came over 
the line into the intersection, the streetcar was then 45 
feet from the intersection (App. 15). 

This testimony was corroborated by the passenger in 
the plaintiff’s automobile, Mr. Di Nenna. 

The testimony of Kathryn M. Sherwood who appeared 
as a witness for the defendant, testified that when the 
plaintiff’s automobile entered the intersection, the street¬ 
car was 25 feet from the intersection (App. 34, 36). 

The police officer, Charles I. Smith, testified, that the 
point of impact was 10 feet north of the south curb of B 
Street and 25 feet east of the west curb of Eighth Street and 
that the debris and side skid of the left front wheel of 
the automobile indicated that said automobile had been car¬ 
ried 24 feet northwardly (App. 20). 

Thus it is apparent that the plaintiff was not guilty of 
contributory negligence, as a matter of law. See Capital 
Traction Co. v. Apple, 34 App. D. C. 559; Diver vs. Capital 
Traction Co., 33 App. D. C. 332; Crump vs. Capital Trac¬ 
tion Co., 35 App. D. C. 169; Washington Ry. and El. Co. vs. 
Stuart, 50 App. D. C. 75 cert, denied 254 TJ. S. 649 : 415 
Ct. .63. 
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H. 

There was sufficient evidence to submit the case to the 
jury on the doctrine of last clear chance as the evidence in¬ 
dicated clearly that the automobile entered the intersection 
first and if the operator of the streetcar had obeyed the traf¬ 
fic regulation—28(a) (App. 29) no accident would have 
occurred. See Ross vs. Hartman, 78 U. S. App. D. C. 217; 
Capital Traction Co. vs. Apple, 34 App. D. C. 559. 

Furthermore, the operator should have become aware of 
the danger to the plaintiff who was oblivious of the same as 
he was about to enter the intersection and at that time, the 
streetcar was CO feet from the intersection (App. 14) and 
the collision occurred 10 feet north of the South curb of 
Eighth Street—a distance of 70 feet within which he could 
have easily 'Stopped the streetcar if he was only going 10 
miles per hour as he testified (App. 45, 46), and if his negli¬ 
gence by disobeying the traffic regulations prevented his 
stopping the streetcar in that distance, the doctrine of last 

clear chance still applies. In Navarro vs. Mayo,_U. S. 

App. D. C., No. 9114, 74 W. L. R. 620 (Adv. Sheet No. 

27), this Court stated that the doctrine of last clear chance 
applied saying: 

“It was possible, we think, for the jury to have con¬ 
cluded that if appellant’s driver had been observant and 
had been traveling at a proper speed under the circum¬ 
stances, he would have seen appellee’s car during the 
appreciable time appellee was moving toward the cen¬ 
ter of the intersection, and would have had a later op¬ 
portunity than appellee either to stop or to swerve 
enough to avoid the Collision.” 

See also 

Schear vs. Ludwig, 79 U. S. App. D. C. 95. 

It thus clearly appears that the doctrine of last clear 
chance did apply to this case in view of the fact that the 
streetcar clearly violated the traffic regulation—28(a), con- 
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cerning right of way (App. 29). In both cases relied upon 
by the appellant—Kelly Furniture Co. vs. Washington Ry. 
and El. Co., 64 App. D. C. 215; 76 F. (2d) 985 and Wash¬ 
ington Ry. and El. Co. vs. Chapman, 62 App. D. C. 140, 65 F. 
(2d) 486—this Court recognized the fact that the doctrine 
of last clear chance would have applied if negligence on the 
part of the defendant was shown. 

In the Kelly (Supra) Case at page 217, the Court said as 
follows: 

“The rule is, however, at all times subject to a showing 
of the exercise of reasonable care on the part of the 
motorman in charge of the car to avoid an accident. He 
must give reasonable notice of the approach of the 
car, and likewise must control its movements so as, in 
the exercise of reasonable care, to avoid running into a 
person who may inadvertently get in its way. But that 
is not this case.” 

And in the Chapman (supra) case at Page 142, the Court 
said as follows: 

“There is nothing here to establish any negligence on 
the part of the defendant in the operation of its car or 
the failure to do anything after discovering the peril 
of the driver of the truck by which the accident might 
have been avoided.” 

See 

Washington Ry. and El. Co. vs. Cullember, 39 App. 
D. C. 316. 


Conclusion 

It is respectfully submitted that the Court did not err 
in allowing the doctrine of last clear chance to be submitted 
to the jury. 


ALBERT BRICK, 
Attorney for Appellee , 
517 Denrike Building. 
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